IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

YUSUF ABDULAZI Z, et al. : CVIL ACTI ON
V.

CITY OF PH LADELPH A, et al. NO. 00-5672

MEMORANDUM AND ORDER

HUTTON, J. June 26, 2001

Presently before this Court are the Defendant Albert M
Kligman, MD.’s Motion to Dismss Plaintiff’s Conplaint or, inthe
alternative, Mdtion for a More Definite Statenent (Docket No. 5),

and the Plaintiff’s response thereto (Docket No. 8).

. BACKGROUND

On Cctober 17, 2000, the Plaintiffs, former inmtes of
Hol mesburg prison in Phil adel phia, Pennsylvania, filed the instant
conplaint in the Court of Common Pl eas of Phil adel phia County. In
their conplaint, the Plaintiffs accuse the City of Philadel phia,
University of Pennsylvania (PENN), Johnson and Johnson, Dow
Chem cal Conpany, Al bert M Kligman, M D. (Defendant Kligman), and
| vy Research Labs, Inc. of perform ng nedical testing on prisoners
of Hol mesburg prison fromJanuary, 1961 until Decenber, 1974. See
Pl.”s Compl. 9T 12, 24, 25, 35, 44, 53, 62. According to the
Plaintiffs’ allegations, they consented to the testing and signed

wai ver s based upon fraudul ent m srepresentati ons by t he Def endants.



See Pl.’s Conpl. ¢ 13, 17, 28, 30, 46, 55, 64. As a result of
their participation, the Plaintiffs were caused physical and
psychol ogical injury, and were paid a mniml anount while the
Def endants reaped |large profits. See Pl.’s Conpl. § 12, 16, 22,
27, 30, 31, 35, 36, 37, 39, 45, 48, 51, 54, 57, 63, 66. The
Plaintiffs allege that Defendant Kligman is a nedical doctor
speci ali zing in dermat ol ogy who was an enpl oyee of Penn during the
time period in which the human nedi cal studies were conducted and
was the individual responsible for conducting the program at the
prison. See Pl.’s Conpl. 9§ 53.

On Novenber 7, 2000, this action was renoved fromthe Court of
Common Pl eas of Phil adel phia County to this Court. On Decenber 7,
2000, Defendant Kligman responded to the conplaint with the instant
not i on. In his notion, Defendant Kligman asserts that the
conplaint is so vague that a neaningful response cannot be
formul ated thereby requiring di sm ssal pursuant to Rule 12(b)(6) of
the Federal Rules of G vil Procedure. Alternatively, Dr. Klignman
requests that this Court order the Plaintiffs to anmend their
conplaint pursuant to Rule 12(e) of the Federal Rules of G vi
Procedure to provide nore details of the alleged m sconduct. The
Plaintiffs assert that the conplaint adequately sets forth causes
of action against Dr. Kligman for: (1) negligence, (2) |ack of
informed consent, (3) accounting, (4) fraud, and (5) unjust

enri chnent .



1. DI SCUSSI ON

When considering a notion to dismss a conplaint for failure
to state a claimunder Rule 12(b)(6), this Court nust "accept as
true the facts alleged in the conplaint and all reasonable
inferences that can be drawn from them D sm ssal under Rule
12(b)(6) . . . is limted to those instances where it is certain
that no relief could be granted under any set of facts that could

be proved.” Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d

Cr. 1990) (citing Ransomv. Marrazzo, 848 F.2d 398, 401 (3d GCr.

1988)) . The Federal Rules of Civil Procedure do not require
detailed pleading of the facts on which a claimis based, they
sinply require “a short and plain statenent of the claim show ng
that the pleader is entitled to relief,” enough to “give the
defendant fair notice of what the plaintiff’s claimis and the
grounds upon which it rests.” See Fed. R Cv. P. 8(a)(2) (West

2001); see also Conley v. Gbson, 355 U S. 41, 47 (1957). A

notion for a nore definite statenent under Federal Rule of Givi

Procedure 12(e) is only “appropriate when the pleading is ‘so vague
or anbi guous that the opposing party cannot respond, even with a
sinple denial, in good faith, without prejudice to hinself.’” Sun

Co., Inc. v. Badger Design & Constructors, Inc., 939 F. Supp. 365,

374 (E.D.Pa. 1996).



A. Neqgligence

The Plaintiffs purport to have asserted a claim for
negl i gence. Under Pennsylvania | awt, “[t]he basic el ements of any
negligence claimremain a duty, breach of the duty, actual |oss or
harm and a causal connection between the breach and the harm?”

Redl and Soccer Club v. Dept. of the Arny of the United States, 55

F.3d 827, 851 n.15 (3d Cr. 1995). In their conplaint, the
Plaintiffs all ege that Defendant Kligman is the person in charge of
the human nedi cal experinentation program at Hol nesburg prison

See Pl.’s Conpl. ¢ 58. The conplaint then goes on to discuss
sixteen ways in which Defendant Klignman was negligent in his
execution of that position. See Pl.’s Conpl. 11 54(a)-(p). I n
addition, the Plaintiffs allege that, as a result of this
negli gence, they were harned physically and psychologically. See
Pl.”s Conpl. 1 54. The Court finds that these allegations are
sufficient to “give the defendant fair notice” of a negligence

claimand the facts which support it.

B. Lack of | nfornmed Consent

The Plaintiffs allege that Dr. Kligman was negligent in
“Iplermtting Plaintiffs to be tested wthout their inforned
consent.” See Pl.’s Conpl. 1 54(k). In Pennsylvania, an inforned

consent action lies in battery and cannot be supported based on a

1 From the information before the Court at this time, it appears that
Pennsyl vani a | aw applies. The parties have not argued ot herw se.
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negl i gence theory. See Morgan v. MacPhail, 704 A 2d 617, 620 (Pa.

1997); Shaw v. Kirschbaum 653 A 2d 12, 15 (Pa. Super. Ct. 1994).

In addition, a physician nust obtain infornmed consent from a
patient before performng a surgical or operative procedure but not

in situations involving non-surgical procedures. See Mirrgan, 704

A 2d at 619. In the instant case, there are no allegation that a
surgical or operative procedure was perforned. I nstead, the
al l egations surround the testing of nedications and chem cals on
the patients. See Pl.’s Conpl. 19 52-55. Based upon these factual
allegations, the Plaintiffs cannot support a claim for |ack of

i nf ormed consent.

C. Unjust Enrichnent

The Plaintiffs claim that the conplaint sufficiently sets
forth a cause of action for unjust enrichnent. To establish a
claim of unjust enrichment a plaintiff nust show that they have
conferred a benefit on the defendant, the defendant has appreci ated
the benefits, and the defendant has accepted and retained the
benefits making it inequitable for him to retain the benefits

wi t hout paynent of value to the plaintiff. See Allegheny GCen.

Hosp. v. Philip Morris, Inc., 228 F.3d 429, 447 (3d Cr. 2000). In

the conplaint, the Plaintiffs allege that the Defendant Kligman
fraudulently induced them into participating in the nedical
testing, Defendant Kligman reaped huge profits fromthe testing,

and they were grossly underpaid for their participation in the
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testing. See Pl.’s Conpl. 19 57-59. Defendant Kligman argues that
the Plaintiffs are barred froma clai mof unjust enrichnment because
they were paid pursuant to a witten contract and Pennsyl vani a | aw
states that “the quasi-contractual doctrine of unjust enrichnent
[is] inapplicable when the relationship between the parties is

founded on a witten agreenment or express contract.” Hershey Foods

Corp. v. Chapek, 828 F.2d 989, 999 (3d Cir. 1987). Wil e Def endant

Kligman is correct in his statenent of Pennsylvania law, it is not
clear that the parties agreenent was governed by an express
contract. In addition, if there was an express contract or witten
agreenent, the Plaintiffs’ allegations of fraud i ndicate that they
intend to contest the validity of any such agreenent. For the
pur poses of the Defendant Kligman's notion under Rule 12(b)(6), the
Court finds that the Plaintiffs have put forth allegations which

coul d support a claimfor unjust enrichnent.

D. Fraud

The Plaintiffs assert that the conpl aint contains all egations
sufficient to support a claimof fraud. To make out a claimfor
fraud in Pennsylvani a, the Plaintiff npust show “(1) a
representation []; (2) which is material to the transaction at
hand; (3) made falsely, wth knowedge of its falsity or
reckl essness as to whether it is true or false; (4) with the
intention of m sleading another intorelyingonit; (5) justifiable

reliance on the msrepresentation; and (6) a resulting injury
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proxi mately caused by the reliance.” G bbs v. Ernst, 647 A 2d 882,

889 (Pa. 1994); see also Cooney v. Booth, 198 F.R D. 62, 66

(E. D. Pa. 2000). In their conplaint, the Plaintiffs allege that
“Defendant Kligman fraudulently represented to Plaintiffs that they
woul d benefit financially fromthe human nedical testing and that
the chem cal s and nedi ci nes used were harnless.” See Pl.’s Conpl.
1 57. These allegations sufficiently set forth that there was a
representation; the nature of the chemcals being tested would
certainly be considered material to the transacti on at hand; that
the representati on was done purposely by the Defendant to m sl ead
the Plaintiffs; that the Plaintiffs justifiably relied on the
m srepresentation; and the Plaintiffs were injured as a result of
that reliance. The Court finds that the allegations set forth a
cause of action for fraud.

The Defendant argues that the allegations of fraud are not
speci fic enough to neet the pleading requirenents of Federal Rule
of CGvil Procedure 9(b). Rule 9(b) provides that “[i]n all
avernents of fraud or m stake, the circunstances constituting fraud
or mstake shall be stated with particularity. Mal i ce, intent,
know edge, and other condition of mnd of a person nay be averred
generally.” Fed. R Gv. P. 9(b) (Wst 2001). The purpose of Rule
9(b) is "to place the defendant on notice of the precise m sconduct
with which they are charged, and to safeguard defendants agai nst

spurious charges of immoral and fraudul ent behavior." Seville



| ndus. Machinery Corp. v. Southnost Machinery Corp., 742 F.2d 786

(3d Gr. 1984), cert. denied, 469 U S 1211, 105 S.C. 1179, 84

L. Ed. 2d 327 (1985). As long as there is precision and sone neasure
of substantiation in the allegations, the conplaint nust stand.

See Seville, 742 F.2d at 791. Al t hough date, place, or tine

allegations will provide precision, substantiation, and notice,
"nothing in the rule requires them"™ Id. In the instant
conpl ai nt, t he Plaintiffs do make cl ear t he what

(m srepresentations about the financial benefit and the chem cals
and nedi ci nes), when (between 1960 and 1974), and where (Hol nesburg
Prison) of the alleged fraud. Certainly, Defendant Kligman is
aware of whether he took part in the nedical testing, whether he
told the subjects that the chem cals were harnl ess, and whet her he
told the subjects they woul d benefit financially when he knew t hey
it was untrue. The Court finds that the allegations of fraud are
sufficient to satisfy the pleading requirenents of Rule 9(b) and

survive the Defendant’s nmotion to di sn ss.

E. Accounting

The Plaintiffs also assert that their conplaint sets forth a
valid claimfor an accounting. “An accounting is an essentially
equitable renedy, the right to which arises generally from the
def endant’ s possessi on of noney or property which, because of sone
particular relationship between hinself and the plaintiff, the

defendant is obliged to surrender.” Anerican Air Filter Co. v.
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McN chol, 527 F.2d 1297, 1300 (3d G r. 1975). Pennsylvania courts
have held that an accounting is inproper unless a fiduciary
relationship exists between the parties, there are allegations of
fraud, there are nutual or conplicated accounts, or there is no

adequate renedy at law. See Rock v. Pyle, 720 A 2d 137, 142 (Pa.

Super. Ct. 1998). The Plaintiffs’ conplaint does, in fact, contain
all egations of fraud. For that reason, the Court finds that there
is a possibility that an accounting will be appropriate and w |

not dismss this claimat this tine.

F. Federal Rule of Civil Procedure 9(f)

In one | ast attack on the conpl ai nt, Defendant Klignman argues
that the conplaint fails to satisfy the pleading requirenments of
Federal Rule of Cvil Procedure 9(f). Rule 9(f) states that “[f]or
t he purpose of testing the sufficiency of a pleading, avernents of
time and place are material and shall be considered |ike all other
avernents of material matter.” Fed. R Cv. P. 9(f) (West 2001).
It is generally understood that “Rule 9(f) does not require the
pl eader to set out specific allegations of tinme and place; it
nerely states the significance of these allegations when they
actually are interposed.” 5 Charles Alan Wight & Arthur R
MIller, Federal Practice and Procedure 8§ 1309 (2d ed. 1990); see

also Borrell v. Weinstein Supply Corp., No.ClV. A 94-2857, 1994 W

530102, at *8 n.4 (E. D Pa. Sept. 27, 1994). Defendant Kligman's

argunent attacks the | ack of specific time allegations but does not
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inplicate any of the allegations actually set forth by the
Plaintiffs. Therefore, the Court rejects Defendant Kligman's

reliance on Rule 9(f).

[11. CONCLUSI ON

For the foregoing reasons, the Court denies the Defendant
Kligman’s notion to dismss as it relates tothe Plaintiffs clains
for negligence, unjust enrichnment, fraud, and an accounting and
grants the notion to dismss as it relates to a clai mbased upon a
| ack of informed consent. 1In addition, as the Court has found that
the conplaint sufficiently inforns Defendant Klignman of the clains
against him the Court denies his notion for a nore definite
statenment pursuant to Federal Rule of G vil Procedure 12(e).

An appropriate Order foll ows.

-10-



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
YUSUF ABDULAZI Z, et al. : CVIL ACTI ON
V.

CITY OF PH LADELPH A, et al. NO. 00-5672

ORDER

AND NOW this 26'" day of June, 2001, upon consideration
of the Defendant Albert M Kligman, MD.'s Mtion to D smss
Plaintiff’s Conplaint or, in the alternative, Mtion for a Mre
Definite Statement (Docket No. 5), and the Plaintiff’s response
thereto (Docket No. 8), IT IS HEREBY ORDERED that the Defendant’s
nmotion is DENIED I N PART and GRANTED | N PART.

| T IS FURTHER ORDERED t hat :

1. Defendant’s notion to dismss the Plaintiffs’ clainms for
negl i gence, unjust enrichnent, fraud, and an accounting i s DEN ED;

2. Defendant’s nmotion to dismss the Plaintiffs’ claimbased
upon a | ack of informed consent i s GRANTED;

3. Plaintiffs’ claimbased upon a | ack of inforned consent is
DI SM SSED; and

4. Defendant’s notion for a nore definite statenent i s DEN ED.

BY THE COURT:




HERBERT J.

HUTTON, J.



