IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY HARPER, : CIVIL ACTI ON

Plaintiff,
VS.
NO. 01-1676
AMERI CAN RED CRCSS
BLOOD SERVI CES,
PENN- JERSEY REG QON,

Def endant .

VEMORANDUM AND ORDER

JOYNER, J. July , 2001

The Defendant, Anerican Red Cross Bl ood Services, Penn-
Jersey Region (“Red Cross”), noves to dismss Gary Harper’'s (“M.
Har per”) conplaint for failure to state a claimupon which relief
may be granted. For the reasons that follow, we will grant Red
Cross’s notion.

Backgr ound

Gary Harper was enployed by Red Cross from 1986 to 2000
as a Blood Collection Support Staff worker. During his tenure at
Red Cross, M. Harper was covered by a collective bargaining
agreenent that governed the terns and conditions of his
enpl oynent. On February 17, 1998, M. Harper was injured in the
course and scope of his enploynent with Red Cross. As a result

of his injury, M. Harper received workers’ conpensation



benefits. Thereafter, M. Harper continued to work for Red Cross
in alight capacity from February 17, 1998 until Decenber 14,
1998.

On April 28, 2000, M. Harper tried to return to work for
full duty. When M. Harper returned, he was inforned that
pursuant to section 5.4(8) of the collective bargaining
agreenment, he had loss his seniority due to his work-rel ated
injury and that his enploynent was term nated effective
i edi at el y.

Mbtion to Disniss Standards

The standards to grant a notion to dismss are outlined in
Fed. R Cv.P. 12(b)(6). Under Rule 12(b)(6), a notion to dismss
may be granted only when “it is clear that no relief could be
granted under any set of facts that could be proved consi stent

with the allegations.” Hi shon v. King & Spaulding, 467 U S. 69,

73, 104 S.Ct. 2229, 81 L.Ed.2d 59 (1984); Quarles v. GCernantown

Hosp. & Cnty. Health Servs., 126 F. Supp. 2d 878, 880 (E. D. Pa.

2000) (quoting H shon). The Court mnust accept all well-pleaded
all egations as true and construe the conplaint in a |ight nost

favorable to the plaintiff when determ ni ng whet her, under any

reasonabl e readi ng of the pleadings, the plaintiff may be

entitled torelief. See, e.qg., Lake v. Arnold, 232 F.3d 360, 365




(3d Gr. 2000); Allah v. Seiverling, 229 F.3d 220, 223 (3d Cr.

2000. Al though generally courts may not | ook beyond the
conplaint in deciding a notion to dismss under Rule 12(b)(6),
“t hey may consider an undi sputedly authentic docunent that a
def endant attaches to a notion to dismss, if the plaintiff’s

clains are based on that docunent.” Pension Benefit Guar. Corp.

v. Wite Consol. Indus., Inc., 998 F.2d 1192, 1196 (3d Cr.

1993); ALA, Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 (3d Cir. 1994).

Di scussi on

In his conplaint, M. Harper contends he was wongfully
di scharged in retaliation for filing a claimto receive workers’
conpensati on benefits under the Pennsylvania Wrkers’
Conpensation Act. Wrkers’ Conpensation Act, 77 P.S. 8 1 et.
seq. Red Cross argues that M. Harper cannot state a claimfor
wr ongf ul di scharge because such clains are only available to at-
w Il enployees. Because M. Harper admts he is covered under a
col | ective bargaining agreenent, Red Cross argues that his
conpl ai nt nust be dism ssed. W agree.

Uni on-represent ed enpl oyees under a coll ective bargai ni ng
agreenent cannot maintain a tort action for wongful discharge

when the terns of the collective agreenent woul d ot herw se



protect the enpl oyee from di scharge w thout proper cause.

Phillips v. Babcock & WIlcox, 503 A 2d 36, 38 (Pa. Super. C.

1986), appeal denied, 521 A 2d 933 (Pa. 1987). However, a

wrongful discharge action is avail able, under certain limted
circunstances, to an at-will enployee who nmay be ot herw se
di scharged “wth or w thout cause, at pleasure, unless restrained

by some contract.” Shick v. Shirey, 716 A 2d 1231, 1233 (Pa.

1998) (internal quotations omtted). This distinction exists
because, a union-represented enpl oyee, unlike an at-wll

enpl oyee, can contest his dism ssal through the grievance
procedure outlined in his collective bargaining agreenent. Scott

V. Sysco Food Servs. of Philadel phia, No. CV.A 99-2150, 1999 W

554599, at *1 (E.D. Pa. June 18, 1999); Phillips, 503 A 2d at 37,

see also Cairns v. SEPTA, 538 A 2d 659, 660 (Pa. Commw. Ct.

1998); Ross v Montour R R Co., 516 A 2d 29, 32-33 (Pa. Super.

Ct. 1986).

In the face of this precedent, M. Harper argues that the
Pennsyl vani a Suprene Court has recogni zed that “a cause of action
exi sts under Pennsylvania |aw for wongful discharge of an
enpl oyee who files a claimfor workers’ conpensation benefits.”
Shick, 716 A . 2d at 1231. Wiile that nmay be true, Shick dealt
only with at-will enployees and did not overrule the well-

est abl i shed | aw t hat enpl oyees under a coll ective bargaining



agreenent cannot maintain a tort action for wongful discharge.

See Phillips, 503 A 2d at 36. Here, it is undisputed that M.

Har per is covered under a collective bargaini ng agreenent.
Pursuant to that agreenent, there is a grievance procedure

t hrough whi ch enpl oyees may contest adverse enpl oynent acti ons,
and M. Harper admts that he utilized this procedure to
chal l enge his job termnation. As a result, we conclude that M.
Harper is precluded from bringing a wongful discharge claim

See Id.

Qur conclusion is further supported by section 301 of the
Labor Managenent Rel ations Act (“LMRA’), 29 U . S.C. 8§ 185 (1994).
Under section 301 of the LMRA, state law clains are preenpted
“when resolution of that claimis substantially dependent upon an
anal ysis or the neaning of terns of a | abor agreenent governed by
section 301, or is inextricably intertwined with the

consideration of the terms of the agreenent.” Phillips v. Selig,

No. Cl V. A. 01-Cv-363, 2001 W 311267, at *4 (E.D. Pa. March 28,
2001). Moreover, when a state law claimis actually a claimfor
a violation of a collective bargaining agreenment, it is preenpted
by federal l|abor law Scott, 1999 W. 554599, at *1; Selig, 2001
W. 311267, at *4. As such, federal preenption covers clains that

“arguably” fall within the “protections and prohibitions” of the



LMRA. Linn v. United Plant Guard Wirrkers, 383 U S. 53, 60, 86

S.Ct. 657, 15 L.Ed.2d 582 (1966).

Clainms of retaliatory discharge for filing a workers’
conpensation claimfall under the federal preenption category,
Scott, 1999 W 554599, at *1. In addition, we agree with other
Courts that the LMRA woul d be frustrated if a plaintiff |ike M.
Har per, could “end-run the grievance procedure outlined in his
col l ective bargaining agreenent by filing a wongful discharge
claimin court.” 1d. Accordingly, we will grant Red Cross’s
Motion to Dism ss.

Concl usi on

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GARY HARPER, : ClVIL ACTION

Pl aintiff,

VS.
NO. 01-1676

AVERI CAN RED CROSS
BLOOD SERVI CES,
PENN- JERSEY REG ON,

Def endant .

ORDER
AND NOW this day of July, 2001, upon consideration of
Def endant’s Motion to Dismiss the Conplaint for Failure to State
a CaimUpon Wiich Relief May be Ganted, and Plaintiff’s
response thereto, it is hereby ORDERED that the Mdtion is GRANTED

and the Conplaint is DISM SSED W TH PREJUDI CE.

BY THE COURT:

J. CURTI S JOYNER, J.



