IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DE LAGE LANDEN FI NANCI AL
SERVI CES, | NC

V.

CARDSERVI CE | NTERNATI ONAL, :
I NC. : CIVIL ACTI ON

v. : NO. 00- 2355

| NTERNATI ONAL BUSI NESS :
EQUI PMENT, | NC., DE LAGE LANDEN :
FI NANCI AL SERVI CES, | NC. , :
PULLMAN BANK & TRUST CO. and
HOMRD KARJALA

VEMORANDUM ORDER

Plaintiff De Lage Landen Fi nancial Services Inc.
(“DLL”) filed this action seeking to recover allegedly overdue
| ease paynents. Defendant Cardservice International, Inc.
(“Cardservice”) filed counterclains against DLL and the third-
party defendants, International Business Equi pnent, Inc. (“IBE"),
Pul | man Bank and Trust Conpany (“Pull man”) and Howard Karj al a.
Cardservice's first counterclaimis against all parties, except

Pul l man, for violation of the California unfair trade practices

law. Its fifth and sixth counterclains are for fraudul ent
i nducenent against all parties except Pullnman. Its seventh
countercl ai m seeks rescission of all |ease agreenments on the

basis of fraud against all parties except third-party defendant
Howard Karjala. Counterclains eight through twelve seek

declaratory relief against all parties. Presently before the



court is the notion of DLL and Pullman to dism ss the counts
agai nst them pursuant to Fed. R Cv. P. 12(b)(6) and 9(b).*

Jurisdiction is based upon diversity of citizenship.
The court exercises supplenental jurisdiction over defendant’s
countercl ains agai nst third-party defendants.

The pertinent facts as alleged by Cardservice are as
foll ow.

On July 23, 1998, Cardservice and IBE entered a | ease
agreenent pursuant to which |BE | eased photocopiers (“copiers”)
to Cardservice on a cost-per-copy basis, with a guaranteed
m ni mum of 225, 000 copies per nonth. The | ease agreenent granted
| BE the right to assign all of its rights under the agreenent,
without its obligations. The |ease agreenent also contains a
choice of |aw clause which states “[t]his agreenent has been nade
in Berwn, Pennsylvania and . . . is governed by and construed in
accordance with the | aws of Pennsyl vania.”

Al t hough the | ease agreenent contains a disclainer of
all warranties, including that of fitness for a particul ar
pur pose, Cardservice alleges that |BE assured it upon entering

the agreenent that the copiers were conpatible with Cardservice’'s

1BE and M. Karjala have never been served in this action
and have not appeared or otherw se waived service. Counsel for
Cardservice filed a “certificate of service” |ast Novenber
stating that its answer with counterclains had been served by
mai | “upon counsel for plaintiff.” This is clearly insufficient
to effect service upon third-party defendants. See Fed. R Civ.
P. 14(a).



software prograns. |BE further assured Cardservice that its
obl i gati ons under the agreenent were limted to its m ni num copy
requi renents and that it could receive as nmany copiers as it
needed. Cardservice does not identify who at IBE initially nade
t hese representations.

After signing the | ease agreenent but before the
copiers were delivered, Cardservice was visited by M. Karjal a,
an | BE sales representative, who reiterated that the copiers
woul d neet Cardservice' s needs and that they could receive
additional copiers with no further obligations. Shortly after
recei ving the copiers, Cardservice discovered that they were not
conpatible with its software applications. After unsuccessfully
attenpting to renedy the problem M. Karjala net with Don
Wl son, Cardservice's Controller, to discuss replacing the
i nconpati ble copiers with new copiers. At this tinme M. Karjala
reassured M. WIlson that Cardservice was only responsible for
the 225,000 m ni mum copi es regardl ess of the nunber of copiers it
recei ved. Cardservice subsequently entered two new agreenents
with I BE, dated COctober 6, 1998 (“second | ease”) and Novenber 30,
1998 (“third | ease”).

The second and third | eases each require Cardservice to
pay for a m ni mum of 225,000 copies per nonth. The second | ease

listed seven copiers to be delivered to Cardservice and the third



| ease listed five.? Cardservice alleges that it entered the
second and third | eases based upon M. Karjala s representations
that these agreenents woul d supercede the parties’ initial
agreenent. According to Cardservice, the parties agreed that the
new | eases woul d not increase its guaranteed m ni num copy
requi renment above 225, 000 copi es.

After signing the second and third | eases and receiving
new copi ers, Cardservice discovered that the new copiers were
al so inconpatible with its needs. It termnated its agreenent
with IBE by letter of January 20, 2000. Cardservice then |earned
that I BE had assigned all of its rights to paynents under the
| eases to DLL “and/or Pullman” and that Cardservi ce had been
payi ng and was expected to continue paying DLL based upon a
guaranteed m ni nrum of 675,000 total copies rather than 225, 000.
The 675, 000 guaranteed m ni mum represented the aggregate
guaranteed m ninumrequirenents of the three | eases. DLL sued
Cardservice in this district as assignee of IBE s rights and
Cardservice's counterclains fol |l owed.

Dismssal for failure to state a claimis appropriate
when it clearly appears that plaintiff can prove no set of facts

to support the claimwhich would entitle himto relief. See

2The seven copiers listed in the second | ease were sinply
identified as “Konica 7060" copiers whereas the five copiers
listed in the third agreenent were specifically identified by
their serial nunbers. Cardservice alleges that it never received
t hese five copiers.



Conley v. G bson, 355 U S. 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d G r. 1984). Such a notion

tests the legal sufficiency of a claimaccepting the veracity of

the claimant’ s allegations. See Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Gr. 1990); Sturmv. dark, 835 F.2d 1009,

1011 (3d Cir. 1987). A claimnmay be dism ssed when the facts
al l eged and the reasonable inferences therefromare legally

insufficient to support the relief sought. See Pennsylvania ex.

rel. Zimmerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Gr.

1988).

DLL and Pul | man have noved to dism ss Cardservice’'s
California unfair trade practices counterclaimon the basis of
t he Pennsyl vani a choi ce of |aw cl ause and offer no argunent in
support of the applicability of Pennsylvania |aw other than this
cl ause. Cardservice argues that the choice of |law clause is
limted to interpretation of the contract and does not apply to
tort clains.

A federal court sitting in diversity applies the choice

of law rul es of the forum state. See Klaxon Co. v. Stentor El ec.

Mqg. Co., 313 U. S. 487, 497 (1941); Kruzits v. Okunma Machi ne

Tool, Inc., 40 F.3d 52, 55 (3d G r. 1994). Pennsylvania follows

Section 187 of the Restatenent (Second) of Conflict of Laws which

generally honor[s] the intent of the contracting parties and

enforce[s] choice of |aw provisions in contracts executed by



them'” Coram Healthcare Corp. v. Aetna U.S. Healthcare, Inc.

94 F. Supp. 2d 589, 593 (E.D. Pa. 1999) (quoting Kruzits, 40 F.3d
at 55). Not all choice of |aw provisions, however, are the sane.
The parties may choose to |imt their chosen law to the
interpretation and execution of the terns of their agreenent or
they may draft the provision nore broadly to enconpass coll ateral
matters arising fromthe relationship, including tort clains.

See Id. at 592; Jiffy Lube Int'l Inc. v. Jiffy Lube of Pa., Inc.,

848 F. Supp. 569, 576 (E.D. Pa. 1994); Conposiflex, Inc. v.

Advanced Cardi ovascular Sys., Inc., 795 F. Supp. 151, 157 (WD

Pa. 1992).

The choice of law clause at issue states that the
parties’ agreenent will be “governed by and construed in
accordance with the laws of Pennsylvania.” The operative terns

“governed by” and “construed in accordance with” are limted to
the interpretation and enforcenent of the agreenent. While the
cl ause enconpasses questions of fraudul ent inducenent, it does
not enconpass a statutory tort claimfor deceptive business

practices. See In re Alleghany Int'l, Inc., 954 F.2d 167, 178

(3d Cr. 1992) (applying Pennsylvania |law to question of whether
contract was voi dable for fraudul ent inducenent when contract
provision stated it was to be “governed by and construed in

accordance with” Pennsylvania | aw); Conposiflex, 795 F. Supp. at

157 (California choice of |aw clause covering “all matters,



including, but not limted to, matters of validity, construction,
effect or performance” governed trade secrets m sappropriation
clainm.

DLL and Pul Il man al so argue that Cardservice s clains
for fraudul ent inducenent are defective for |ack of specificity.
When pl eading fraud or m stake, “the circunstances constituting
fraud or m stake shall be stated with particularity.” Fed. R
Gv.

P. 9(b). Although a defendant’s know edge or other condition of
m nd may be averred generally, a party alleging fraud nust “stil
all ege facts that show the court their basis for inferring that

the defendants acted with ‘scienter.’”” In re Burlington Coat

Factories Sec. Litig., 114 F.3d 1410, 1418 (3d Gr. 1997). \Wen

mul ti pl e defendants are accused of fraud, the conplaint nust also
separately all ege each defendant’s fraudul ent conduct. See In re

Hone Health Corp. of Anmerica Sec. Litig., 1999 W 79057, *20

(E.D. Pa. Jan. 29, 1999); Rosenbaum & Co. v. HJ. Myers & Co.,

1997 W. 689288, *3 (E.D. Pa. Cct. 9, 1997). It is insufficient
to attribute individual acts of fraud to all defendant’s

generally. See Vicom Inc. v. Harbridge Merch. Servs. Inc., 20

F.3d 771, 777-78 (7th Gr. 1994) (allegations that
m srepresentati ons were made with know edge and consent of al

defendants “falls short” of Rule 9(b) standards); MIls v. Polar

Mol ecul ar Corp., 12 F.3d 1170, 1175 (2d Gir. 1993) (“Rule 9(b) is




not satisfied where the conplaint vaguely attributes the all eged
fraudul ent statements to ‘defendants’”).

Cardservice's fraud clains are predicated on the
al l eged representations of Howard Karjala and perhaps ot her
unidentified I BE representatives to Don WIson and perhaps ot her
Cardservice representatives. Cardservice alleges only that DLL
“and/or Pull man” were parties to assignnments w thout
Cardservice’s knowl edge. Fromthis one cannot discern DLL's or
Pul | man’s participation in or know edge of any fraudul ent acts.?®
The agreenment expressly permts IBE to assign its rights and does
not require it to notify Cardservice upon doing so. Cardservice
has failed to make specific avernments of DLL's or Pullman’s
i ndi vidual conplicity in fraudul ent conduct.

DLL and Pullman finally seek dism ssal of Cardservice’'s
clains for declaratory relief. Cardservice seeks declarations
that the second and third | eases successively superceded the
first agreenent (count eight), that it never received the five
copiers identified in the third | ease (count nine) and that
def endants breached the third | ease agreenent by failing to
deliver the five copiers (count ten). Cardservice seeks
declarations that it has no obligations with respect to the five

copiers identified in the third agreenment (count el even) and

3Cardservice’s avernents actually suggest that it has no
i dea what role Pullman assuned with respect to the transactions
at issue.



defining the rights and obligations of all parties under the
vari ous | ease agreenments (count twelve). DLL and Pull man
correctly note that Cardservice’'s requests for declaratory relief
are essentially replicative of the clains and counterclains
conprising the substance of this lawsuit and that resol ution of
the parties’ dispute through the nmedium of declaratory relief
will not sinplify the issues. Cardservice correctly notes that
the presence of an alternative renedy does not automatically
precl ude declaratory relief and contends that such relief is
appropriate to educate the parties on their rights and
obl i gati ons.

The decision whether to entertain declaratory relief is
within the sound discretion of the court. See 28 U S.C. 8
2201(a) (federal court may grant declaratory relief in cases of
actual controversy in which there is an independent basis of

jurisdiction) (enphasis added); WIlton v. Seven Falls Co., 515

U S 277, 282-83 (1995). A court should exercise its discretion
to entertain declaratory actions when doing so will clarify |egal

relations and serve a useful purpose. See Los Angeles County Bar

Ass’n v. Eu, 979 F.2d 697, 703 (9th Cr. 1992) (court should

consi der whether declaratory relief would serve useful purpose,

clarify legal relations and term nate controversy); Fort Howard

Paper Co. v. WlliamD. Wtter, Inc., 787 F.2d 784, 790 (2d Gr.

1986) (sanme). \Where a declaratory judgment will not serve a



useful purpose, the court may decline to entertain such relief.

See Wlton, 515 U.S. at 288; DonminiumMint. Servs., Inc. V.

Nati onwi de Housing Group, 195 F.3d 358, 367 (8th Cr. 1999)

(countercl ai ns seeking declaration that contract was

unenf orceabl e woul d serve no useful purpose); Al um num Co. of

Anerica v. Beazer East Inc., 124 F.3d 551, (3d Cr. 1997);

MG aw Edi son Co. v. Preforned Line Products Co., 362 F.2d 339,

343 (9th G r. 1966) (declaratory judgnent would serve no usefu
purpose where it would nerely serve to determ ne issues invol ved

in case already pending); AOd Republic Ins. Co. v. Hansa Wrld

Cargo Serv. lnc., 170, F.R D. 361, 386 (S.D.N Y. 1997) (refusing

to entertain declaratory judgnent request concerning clains

raised in remai nder of conplaint). See also Gand Trunk Wstern

R R v. Consolidated Rail Corp., 746 F.2d 323, 326 (6th Gr.

1984); Cartier v. Secretary of State, 506 F.2d 191, 200 (D.C

Cr. 1974).

Resol ution of Cardservice s requests for declaratory
judgnents would require a determnation of the sane factual
i ssues which underlie the parties’ substantive |egal clains.
| nsof ar as each request is adjudicated discretely, the result
woul d be an unacceptable series of mnitrials and unwarranted

expenditure of resources. See Travelers Ins. Co. v. Davis, 490

F.2D 536, 544 (3d Gr. 1972). As the legal and declaratory

clainms are essentially redundant and adjudicati on of one woul d

10



effectively resolve the other, there also would be no practical
utility in adjudicating them sinultaneously.

ACCORDI NG&Y, this day of July, 2001, upon
consideration of the Mdtion of counterclaimdefendants Pul | man
Bank and De Lage Landen to Dism ss Counterclains (Doc. #20), and
the response of Cardservice International thereto, I T | S HEREBY
ORDERED that the Mdtion is GRANTED as to Cardservice's fifth,
sixth and seventh counterclains, wthout prejudice to repl ead
wWth particularity; is GRANTED as to Cardservice’ s eighth, ninth,
tenth, eleventh and twelfth counterclains seeking declaratory

relief; and, is otherw se DEN ED.

BY THE COURT:

JAY C. VWALDMAN, J.
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