IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CATHY WALKER : CIVIL ACTI ON
V.

WASHBASKET WASH & DRY, :

CLAIR L. SOURS, and M LDRED SOURS : NO. 99-4878

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. July 5, 2001

Plaintiff Cathy Wal ker (“Wal ker”), filing a conpl ai nt
agai nst Washbasket Wash & Dry (“Washbasket”), its owners, Cair
and MIldred Sours and their son, Thomas Sours,?! all eged
violations of the Fair Labor Standards Act, 29 U S.C. 8201 et
seq. (“FLSA"). Plaintiff also alleged violations of the
Pennsyl vani a Wage and Paynent Col |l ection Law, 43 P.S. 8260.1 et
seq. (“WPCL”), and M ni mum Wage Act of 1968, 43 P.S. 8333.101 et
seq. (“MM").

Plaintiff argued defendants failed to: (1) pay m ni num
wages; (2) pay overtine; (3) keep proper records; (4) post
notices at the worksite; and (5) pay m ni nrum wages and overtine
when due. She also alleged that defendants retaliated agai nst
her by term nating her enpl oynent when she filed a conplaint with

t he Departnent of Labor. Defendants filed a counterclaimfor

Al clainms agai nst Thomas Sours were dismssed with
prejudi ce by Order dated January 24, 2001.



rent due on plaintiff’'s | ease; defendants waived this
counterclaimat trial. Tr. 2/40. The court held a non-jury
trial on plaintiff’s clains. |In accordance with Federal Rul e of
Cvil Procedure 52(a), the court enters the follow ng findings of
fact and concl usi ons of |aw

I Fi ndi ngs of Fact

1. Defendants Cair and MIdred Sours, a partnership,
have owned and operated Washbasket Wash & Dry (“Washbasket” or
“the laundromat”), a coin-operated, self-service |aundromat
| ocated at 268 South 20th Street, Phil adel phia, Pennsylvania, for
ei ghteen years. Tr. at 168. The |aundromat does approxi mately
$1500 in business per week. Tr. at 2/29.

2. The Sours al so owned a | aundromat at 23rd and Spruce
Streets, Phil adel phia, Pennsylvania through 1996. Tr. at 18.

3. The Sours owned two ot her |aundromats between 1997
and 1999. Tr. at 167. One was on Frankford Avenue and the other
was on Ann Street. Tr. at 49, 178.

4. Clair and MIldred Sours own the building in which
Washbasket is |ocated; the building houses two apartnents. Tr.
at 169.

5. Plaintiff Cathy Wal ker (“Wal ker”) lived in the second-
fl oor apartment for several nonths during two different tine
peri ods when she al so worked at WAashbasket. Tr. at 24-25, 70.

6. Wal ker was one of many people who |ived above the
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| aundromat and wor ked at Washbasket over the years. Tr. at 22,
171.
7. Washbasket was equi pped with Maytag washi ng nmachi nes

and dryers purchased by Cair Sours from Equi pnent Marketers in

Cherry H I, New Jersey. Tr. at 179.

8. Supplies for Washbasket were purchased locally. Tr. at
169.

9. The nop, bucket and broom used by Wal ker to cl ean

Washbasket were provided by defendants. Tr. at 32-34. The rags
used to clean the | aundromat usually canme fromthe Lost and Found
on the premses. Tr. at 34.

10. Trash bags for the |aundromat’s trash were provi ded
by defendants. Tr. at 39.

11. WAl ker worked part-tinme at the Sours’ |aundronat
at 23rd and Spruce Streets during the sunmer of 1996. Tr. at 18-
19. She was paid $10 by Thomas Sours for each 3:00 p.m to 11:00
p.m shift. Tr. at 19.

12. Wl ker worked at Washbasket part-tinme fromApril, 1996
until October 1, 1997. Tr. at 14-15, 18. Herbert (Bud) Speier
(“Speier”), a friend of Cair Sours, who al so worked at
Washbasket, paid her $15.00 per shift. Tr. at 18, 84. She
wor ked three days a week, from6:00 p.m to 11:00 p.m. Tr. at
15.

13. On Cctober 1, 1997, WAl ker replaced Speier and started
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working full-tinme at Washbasket. Tr. at 22, 205.

14. \al ker worked at Washbasket from 7:00 a.m to 11:00
p.m, seven days a week; Clair Sours’ required Wal ker to call him
at 7:00 a.m to |let himknow she had opened the | aundromat and
again at 11:00 p.m to |let himknow she had cl osed the
[ aundromat. Tr. at 30, 212.

15. Wl ker worked through the day, |eaving the
| aundromat unattended only for 5 to 10 mnutes at a tine to order
food, pick up food, or use the bathroomin her upstairs
apartnment. Tr. at 44, 50, 51.

16. Walker did not keep a record of her hours; Cair Sours
never asked her to do so. Tr. at 64, 97.

17. dair Sours did not keep a record of Wal ker’s hours
either. Tr. at 177.

18. In addition to opening and cl osing the | aundromat, at
Clair Sours’ direction, Wal ker kept the prem ses clean and hel ped
custoners. Tr. at 93-94. Wl ker refunded custoners’ noney when
machi nes did not work; she kept records of the noney she refunded
and Thomas Sours reinbursed her. Tr. at 41-42, 194, 198. Wl ker
woul d tape down the [id of a broken nmachine and attach a sign
stating that it was “out of order.” Tr. at 41. She called dair
Sours to I et himknow when a nmachi ne needed repair; Thomas Sours
came to Washbasket regularly on Tuesday, Thursday and Saturday or

Sunday nights, Tr. at 29, 86, 197, and she would | et him know



whi ch machi ne needed repair and why. Tr. at 47-48. Walker al so
enforced Clair Sours’ rule that the | aundromat’ s change nachi ne
was for use by custoners only. Tr. at 45. She al so renoved
custoners’ clothes fromwashers and dryers when the cycl e was
conplete to allow waiting custoners to use the machines. Tr. at
155- 56.

19. Walker took out the laundromat’s trash on Wednesdays.
Tr. at 40.

20. A sign in the window of the |laundromat stated that
drop-off laundry service was avail able; custoners could drop off
dirty laundry and it would be washed, dried, folded, and retained
until the custoner returned to pay and reclaimit. Tr. at 53.

21. Wl ker never reported her incone fromdrop-off |aundry
to Cair Sours. Tr. at 50, 204.

22. Wl ker, in providing drop-off |aundry services for
custoners, used Washbasket’s washers and dryers. Tr. at 89.

23. The Sours profitted fromthe noney Wal ker used to
operate the machi nes when doi ng drop-off |aundry.

24. Wl ker provided her own detergent, bleach and dryer
sheets for use in doing drop-off laundry; these products were
purchased by her at a local “dollar store.” Tr. at 34-35, 39,
88.

25. dair Sours told Val ker that if she needed tine off, it

was her responsibility to hire a substitute and it was her



responsibility to pay that person. Tr. at 50.

26. Four to six weeks after she started working full-tine
at Washbasket, Wl ker began to hire replacenents for part of
certain days. Tr. at 61.

27. In Decenber, 1997, a couple worked the 6:00 p.m to
11: 00 p.m shift for her on Fridays; she paid them $15 per shift
and | eft one or two drop-off laundry jobs for themto do. Tr. at
61.

28. Steve Mrris, Walker’s roommate for two nonths,
substituted for Wal ker on an unpai d basis on Sunday evenings in
Novenber and Decenber, 1997. Tr. at 132.

29. In January and part of February, 1998, Speier sonetines
wor ked for Wal ker during the 6:00 to 11:00 p.m Friday shift at
$15 a shift, plus incone fromdrop-off jobs she left for himto
do. Tr. at 62, 63.

30. John Hettich, a friend of Wl ker and Spei er, covered
for Wal ker for three hours everyday beginning in | ate February,
1998 t hrough nmid- May, 1998; Wil ker paid him $10 a day. Tr. at
62- 63.

31l. Speier’s ex-wife and ex-sister-in-law al so substituted
for Wl ker once or twice. Tr. at 63.

32. Wl ker left her job at Washbasket and noved to New York
on May 10, 1998. Tr. at 64.

33. John Knapp (“Knapp”) replaced Wal ker at Washbasket .
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Tr. at 175.

34. Knapp had a key to the |aundromat; he opened and cl osed
the facility, did drop-off laundry, and sonetines called dair
Sours if a problemarose. Tr. at 175-76.

35. Knapp was replaced by Mchael and Priscilla More (the
“Moores”). They had keys to the |l aundromat, opened and closed it
and provided drop-off service there. Tr. at 176. The Moores
lived in the apartnent above the | aundromat when they worked at
Washbasket. Tr. at 176.

36. Wl ker returned to Phil adel phia and started working
full-time at Washbasket again on Decenber 1, 1998. Tr. at 69.

37. Walker’s duties during this second period of enploynent
were the sane as when she had worked there previously.

38. Wal ker was sick with an ear infection for a few days in
February, 1999; at this tinme, Cair Sours told her to pay Kenny,
a replacenment he found for her, at the rate of $10 per shift,
plus car fare. Tr. at 71.

39. Walker called Clair Sours a few other tinmes to arrange
for Kenny to substitute for her. Tr. at 72.

40. Speier also substituted for Wal ker on the Friday 6:00
p.m to 11:00 p.m shift four tinmes during her second period of
enpl oynent; she paid him$15.00 a shift. Tr. at 95-96.

41. Wth Cair Sours’ permssion, in addition to doing

drop-of f laundry, Wl ker started doing drop-off ironing for



custoners. Tr. at 73.

42. Wl ker used her own iron and ironing board to do drop-
off ironing for custoners and put a sign in the w ndow
advertising her services. Tr. at 88.

43. She kept all income fromher ironing services, $100.00
for twelve separate jobs. Tr. at 88.

44, Wl ker noved out of the apartnent above
the | aundromat and stopped working there on April 14, 1999. Tr.
at 74.

45. Spei er replaced Wal ker at Washbasket; he noved into the
upstairs apartnment four nonths thereafter. Tr. at 217-218.

46. Speier had lived above the | aundonmat for a period of
years before this tinme; during both periods, he opened and cl osed
Washbasket, did drop-off laundry, and called Clair Sours if a
probl em arose. Tr. at 172-173; Speier Depo. at 28.

47. \When Wl ker signed the | ease for her first tenancy on
Septenber 23, 1997, Cair Sours told her to ignore the provision
stating that the rent was $600 per nonth; he told her rent would
be $50 per week. Tr. at 24-25.

48. WAl ker paid $50 per week in cash to Thomas Sours during
her first tenancy; she paid Thomas Sours when he cane by the
| aundromat. Tr. at 26, 27, 195.

49. In Novenber and Decenber, 1997, Steve Morris (“Mrris”)

lived with Wal ker in the apartnent above Washbasket; he paid $500

- 8-



per month in rent. Tr. at 26. During those two nonths, \al ker
paid no rent. Tr. at 26-27.

50. In late 1998, after Wil ker returned to Phil adel phia
from New York, she saw a sign in the wi ndow of Washbasket that a
couple was wanted to run the |aundromat in exchange for a rent-
free apartnent. Tr. at 68.

51. Wl ker signed another |ease for the apartnent on
Novenber 12, 1998 and noved in on Decenber 1, 1998; she received
keys to the [aundromat on the sane day. Tr. at 69, 70.

52. During this second tenancy from Decenber 1, 1998
through md-April, 1999, Walker paid no rent. Tr. at 70.

53. Wl ker received no hourly wages from defendants for her
full-time work at Washbasket. Tr. at 57.

54. Walker’s incone fromher full-time work at the
| aundromat was limted to earnings fromdrop-off |aundry and
ironing and the rental discount. Tr. at 57.

55. Wal ker did not record her earnings during her first
period of enploynent at Washbasket; C air Sours never asked her
to keep records during either enploynent period. Tr. at 64.

Wl ker did keep records of her inconme fromdrop-off |aundry and
ironing starting in Decenber, 1999, during her second period of
enpl oyment. Exh. P-1. Her records reflected earnings of
$2563. 00 over 56 days. See Ex. P-1.

56. Wl ker charged $8.00 to wash the first [oad of |aundry
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and $3.00 for each additional l|oad, plus $1.00 if she used her
own detergent, bleach or dryer sheets. Tr. at 53, 55-56. The
cost to Wal ker for a load of laundry was $1.25 for washi ng,
approximately $.75 for drying, plus an unspecified amount in
supplies such as detergent, dryer sheets and bleach. Tr. at 56.

57. The nunber of drop-off custonmers each week varied; her
i ncone fromdrop-offs varied accordingly. Tr. at 52.

58. Wal ker never reported any incone she received while
wor ki ng at Washbasket on any federal incone tax returns during
the relevant years. Tr. at 87, 112.

59. During her second period of enploynent at Washbasket,
on January 27, 1999, at the suggestion of a custoner, Wl ker
call ed the Wage and Hour Board of the Departnent of Labor (*“DOL")
and | odged a conpl ai nt agai nst defendants. Tr. at 73-74.

60. By letter dated July 8, 1999, the DOL infornmed Cair
Sours that it had schedul ed an appointnent with himat the
Phi | adel phia office for July 15, 1999; Cair Sours was instructed
to bring Wal ker’s payroll and tine records for the past two years
and ot her enploynent information. Ex. P-8.

61. After receiving this letter fromthe DO., Cair Sours
contacted his accountant who informed himthe Sours did not owe
Wal ker any noney. Tr. at 2/ 34.

62. Defendants did not keep wage records for Wl ker or for

any ot hers who worked at Washbasket. Tr. at 177.
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63. In the summer of 1998, when Wil ker was living in New
York, she worked at a | aundromat and received the m ni num wage.
Tr. at 104.

64. Starting in June, 1999, Wil ker worked at anot her
| aundromat, The Washing Well; she was paid the m ni nrumwage. Tr.
at 76-77, 111.

65. After that, Wal ker worked as a waitress at a diner for
a nonth where she earned $2.00 an hour, plus tips. Tr. at 77,
111.

66. Wal ker went back to work at The Washing Well in the
sumer of 1999; she worked five days a week for seven hours each
day and was paid the m ni nrumwage. Tr. at 77.

67. After her sumer at The Washing Well, Wl ker worked as
a parking garage attendant from Decenber, 1999 through March,
2000; she was paid $150.00 a week. Tr. at 77-78, 111

68. Wl ker then worked at a restaurant for a couple of
weeks where she earned approximately $250.00 a week in wages and
tips for four days’ work. Tr. at 78, 79.

69. Starting in |late May, 2000 through January 26, 2001,
Wal ker worked as a barmaid at $35.00 a shift, plus tips; this
woul d average about $300.00 a week. Tr. at 78.

70. Since January 26, 2001, Wl ker has worked as a barmaid
at another |ocation four days a week. Tr. at 78.

71. Wl ker |lied when she wote to her workers’ conpensati on
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| awyer that she had been out of work for a year when in fact she
had been working at Washbasket for part of that tinme; Wl ker
admtted the lie. Tr. at 108.

72. Defendants al so offered evidence that Wal ker failed to
file tax returns during the relevant years; in 1999 she only
reported incone fromone of her jobs. Tr. at 112.

73. Nonet hel ess, Walker’s testinony was, for the nost part,
credible. Mny of the other w tnesses’ testinony was in accord
wi th Wal ker’ s.

74. Cair Sours’ testinony that Wal ker paid $600. 00 a nonth
in rent during both her tenancies is unbelievable; his son,
Thomas Sours, testified that he collected $50.00 a week from her
during her first tenancy and that C air Sours handl ed the rent
during her second tenancy. Tr. at 195. The rent receipts from
her second tenancy were not created contenporaneously, but were
made after-the-fact, prior to Cair Sours’ deposition in this
action.

75. The nost credible testinony fromdair Sours was that
he did not believe he could pay for attendants w thout
dimnishing the profits of his business. Tr. at 2/31l.

76. Cair Sours’ testinony was |argely incredible because
it was unsupported by other w tnesses or the established facts.
Hi s deneanor al so suggested a lack of credibility. Wiile it is

not absol utely necessary that a coin-operated, self-service
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| aundromat providing drop-off laundry service enploy an attendant
during all hours of operation, it is unlikely that Sours chose to
| eave the establishment unattended.

77. Steve Mrris was subpoenaed to testify. Tr. at 129.
Hi s testinony |argely corroborated Wal ker’s testinony.

78. John Hettich (“Hettich”) was al so subpoenaed to
testify. He threatened Wal ker on his way to the w tness stand,
Tr. at 137-38, was uncooperative, and admtted to once being
romantically involved with Speier, Tr. at 139. dair Sours
admtted to being friendly with Hettich. Tr. at 2/24. No weight
was given to the testinony of Hettich.

79. Marcie Turney and Anne Harney both worked in
restaurants on the sane bl ock as Washbasket, wal ked by the
| aundromat several tinmes a day and did their [aundry there during
the relevant tinme periods. Their testinony was very credi ble and
supported Wal ker’s contention that she was present full-tinme at
Washbasket. Tr. at 145, 148, 153, 157.

80. Carolyn Reynolds, Speier’s ex-sister-in-law, was not a
credi ble witness. She contended she had never worked at
Washbasket. This contention was |ater rebutted by testinony by a
W t ness who had been at the |laundromat the week prior to trial,
spoke with her both weekend days and | eft his drop-off |aundry
with her after she quoted a price. Tr. at 2/43. dCdair Sours

al so admtted being friendly with her. Tr. at 2/24. Her
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testi nmony was given no weight.

81. Bud Speier, who testified by deposition, was very
uncooperative and refused to answer nmany of the questions asked.
He neverthel ess provided sone testinony corroborating Wal ker’s
t esti nony.

82. Thomas Sours was a generally credible witness. His
testimony regarding the $50.00 a week rent collected from Wl ker
during her first tenancy and the days he appeared at the
| aundromat was in accord with Wal ker’s testinony. Tr. at 195,
197.

83. Jordan Barnett is a third-year |aw student at
Uni versity of Pennsylvania School of Law who was hired by
plaintiff’s counsel in February, 2001 to investigate the
laundromat. Tr. at 2/43. Hi s credible testinony inpeached that
of Carolyn Reynolds, Clair Sours and John Hettich.
|1 Di scussi on

A. Gover ni ng Law

The Fair Labor Standards Act (“FLSA’) requires certain
enpl oyers to pay a mninumwage to their enployees. See 29
U S C A 8206. Enployers who are governed by the FLSA are those
whose enpl oyees “in any workweek [are] engaged in commerce or in
t he production of goods for commerce, or [are] enployed in an
enterprise engaged in commerce or in the production of goods for

commerce.” 29 U S.C. A 8206(a) (West 1998 & Supp. 2000). The
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Act al so mandates a maxi num forty-hour workweek “unless [the]
enpl oyee receives conpensation for [her] enploynent in excess of
[forty hours] at a rate not |ess than one and one-half tines the
regular rate.” 29 U S.C. A 8207(a)(1) (West 1998 & Supp. 2000).
Additionally, the FLSA requires enployers to keep wage and hour
records, 29 U S.C A 8211(c), and creates a right of action for
covered enpl oyees, 29 U S.C A 8216(Db).

Pennsyl vania’s M ni mum Wage Act (“MM’) requires covered
enpl oyers to pay their enployees m ni num wages and overtine
wages, 43 P.S. 8333.104, keep records of hours worked and wages
paid, 43 P.S. 8333.108, and creates a right of action for covered
enpl oyees, 43 P.S. 8§333.113.

B. “Enterprise Engaged I n Conmerce”

1. Enterprise
To be an “enterprise” under the FLSA ? the business nust
have had, in the rel evant annual periods, at |east two or nore
enpl oyees regularly and recurrently engaged in its activities.
See 29 C.F.R 8779.238. Two or nore regul ar enpl oyees may be
enpl oyed at different |ocations within the enterprise. See 29
C.F.R 8779.204(b); 29 CF.R 8779.207. It is not necessary that

t he enpl oyees work the sane hours. See Ford v. Sharp, 758 F.2d

1018, 1020 (5th GCir. 1985)(FLSA applied to coin-operated | aundry

2State law has no “enterprise engaged in conmmerce”
requirenent.
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t hat enpl oyed two regul ar enpl oyees who were on duty at different
tinmes).
a. 1997

When WAl ker started working full-tinme at Washbasket on
Cctober 1, 1997, she replaced Speier, for whom she had regularly
substituted over the past year and a half. Speier opened and
cl osed Washbasket, did drop-off laundry, called Cair Sours if
there was problem and |ived above the |aundromat. He swept and
cl eaned up spills and hel ped custoners get refunds if coins were
lost in a machine. Washbasket regularly and recurrently enpl oyed
at least two enpl oyees during 1997; the defendants constituted an
enterprise within the neaning of 29 C.F. R 8779.238 during 1997.

b. 1998

When WAl ker | eft Washbasket in May, 1998, she was repl aced
by John Knapp (“Knapp”). Knapp had a key to Washbasket, he
opened and closed it, did drop-off |aundry, and sonetines call ed
Clair Sours if there was a problem Knapp was repl aced by
M chael and Priscilla More (“the Mores”) who |ived above the
| aundromat, had keys to it and opened and closed it. Wl ker
replaced the Moores in Decenber, 1998. Washbasket regularly and
recurrently enployed at | east four enployees during 1998; the
def endants constituted an enterprise within the nmeani ng of 29
C.F.R 8779.238 during 1998.

C. 1999
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When Wal ker | eft Washbasket for the second tinme in April,
1999, Speier replaced her. Washbasket regularly and recurrently
enpl oyed at | east two enpl oyees during 1999; the defendants
constituted an enterprise within the neaning of 29 C. F. R
§779. 238 during 1999.

Def endants operated an “enterprise” within the neani ng of
the FLSA during the relevant tine periods.

2. Engaged i n Comrerce

FLSA applies to enterprises that have enpl oyees: (1) engaged
in comerce or in the production of goods for commerce; or (2)
handl i ng, selling, or otherw se working on goods or naterials
t hat have been noved in or produced for commerce by any person.?
See 29 U.S.C. A §203(s)(1)(A) (i)(West 1998 & Supp. 2000);

Radul escu v. Ml dowan, 845 F. Supp. 1260, 1262 (N.D. 11I1.

1994) (enterprise using and handli ng supplies manufactured outside

Prior to 1966, |aundry establishnments were specifically
exenpted from coverage under the FLSA. See National Automatic
Laundry and Cd eaning Council v. Schultz, 443 F.2d 689, 692 (D.C

Cr. 1971). In 1966, the Act was anmended to include enterprises
“engaged in laundering, cleaning, or repairing clothes or
fabrics.” 1d. Coin-operated |aundry establishnments were
included in this anmendnent and were covered by the FLSA. [d. at
707. 1n 1989, the “enterprise” test was totally revised,

requi ring an annual gross volune of sales in excess of

$500, 000. 00. See Pub. L. 101-157 83(a). However, Congress

i ncluded a “preservation of coverage” provision extending
coverage to any enterprise that was subject to the m ni nrum wage
and overtine provisions prior to the passage of the amendnents
(March 31, 1990). Because defendants operated their coin-
operated laundry enterprise as of that date, it is still covered
under the FLSA subsequent to the 1989 anmendnents under the
“preservation of coverage” provision.
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of the enployer’s home state and shipped into the state was
covered by the FLSA). “[L]ocal business activities fall wthin
the reach of the FLSA when an enterprise enpl oys workers who
handl e goods or materials that have noved or been produced in

interstate commerce.” 1d. at 1264. See also Dole v. Bishop, 740

F. Supp. 1221, 1225 (S.D. Mss. 1990) (when waitresses, cooks and
busboys of two restaurants regularly handled food itens and
cl eani ng supplies shipped fromoutside the restaurants’ hone
state, the restaurant was engaged in interstate comerce).

Busi nesses using materials that have been manufactured out
of state and noved in interstate commerce have been deened

“enterprises engaged in comerce.” See Marshall v. Brunner, 668

F.2d 748, 751-52 (3d Cr. 1983)(trash collecting firmusing
trucks, truck bodies, tires, batteries, and accessories, sixty-
gal l on contai ners, shovels, broons, oil and gas manufactured out
of state was an enterprise engaged in commerce). See also

Brennan v. Dillion, 483 F.2d 1334, 1336 (10th Gr. 1973) (owner of

three apartnent conpl exes was an enterprise engaged in comrerce
because it used “paint, |ight bul bs, soap, and other supplies .
manuf actured outside of [its hone state] and noved in comrerce

to get to [its] premses.”); Wrtz v. Washeterias, S. A, 304 F.

Supp. 624, 625 (D. Canal Zone 1968)(laundry on a nmlitary base
usi ng a substantial amount of soaps, detergents, bl eaches and

ot her goods from outside the Canal Zone was an enterprise engaged
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in comrerce); Goldberg v. Furman Beauty Supply, 300 F.2d 16, 19

(3d Gr. 1962)(supplies transmtted as part of a service are

considered resold to the ultimte consuner). “Congress intended
to extend the [FLSA] to firms . . . which use materials that have
been noved in or produced in comerce.” Mrshall, 668 F.2d at
752.

Washbasket is a self-service, coin-operated laundry; it also
provi des service to custoners who drop-off |laundry to be washed,
dried and folded for a fee. The washers and dryers at
Washbasket, manufactured by Maytag and purchased by Cair Sours
at Equi pnent Marketers in Cherry Hll, New Jersey, noved in
interstate commerce. Supplies for all three |aundromats were
purchased in bulk fromretailers in the Phil adel phia area. There
was no evi dence of the place of manufacture of the various
supplies or brand(s) of detergent or cleaning materials provided
by the Sours at Washbasket .

Wal ker offered exhibits of bleach, detergent, dryer sheets,
and trash bags she testified were simlar to what she used at the
| aundromat. The bl each, detergent, and dryer sheets all had

noved in interstate comerce,* but were purchased by Wl ker a

“Top Crest Lenobn Fresh Bl each was distributed by Topco
Assoc., Inc., in Skokie, Illinois. Exh. P-22. Xtra |laundry
detergent is a product of USA Detergents, Inc., based in New
Brunswi ck, New Jersey. Exh. P-23. Bright Water dryer sheets are
manuf actured by Kl een Brite Labs, Inc. in Brockport, New York.
Exh. P-24.
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week prior to the trial. The trash bags also noved in interstate
comerce,® but were purchased by a third party the day before
trial. There was no evidence that these products noved in
interstate commerce during the relevant tinme period but such
evi dence woul d have been irrelevant to the extent the materials
wer e purchased for WAl ker’s drop-off business. It is the
enpl oyer’s enterprise that nust be engaged in commerce.

The purpose of the FLSA is renedial in nature. Congress
enacted the law to correct “conditions detrinmental to the
mai nt enance of the m ninmum standard of |iving necessary for
health, efficiency, and general well-being of workers.” 29
US CA 8202 (West 1998 & Supp. 2000). In view of this purpose,
Wl ker’ s use of washing machi nes and dryers that noved in
interstate comerce is enough to satisfy the “engaged in
commer ce” prong.

Washbasket was an “enterprise engaged in commerce” during
the relevant tine periods.

C. Enpl oyee St atus

1. FLSA
The FLSA applies to “enpl oyees” who are “enployed in an
enterprise engaged in conmmerce . . . .” 29 U S C A 8206, 8207

(West 1998 & Supp. 2000). Whether Wal ker is an “enpl oyee” within

*Hefty CinchSak 30 gallon trash bags were manufactured by
Pactiv Corporation in Lake Forest, Illinois. Exh. P-25.
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the neaning of the Act is in dispute.

The FLSA defines an “enpl oyee” as “any individual enployed
by an enployer.” 29 U S.C A 8203(e)(1) (West 1998 & Supp.
2000). An “enployer” is “any person acting directly or
indirectly in the interest of an enployer in relation to an
enpl oyee.” 29 U . S.C A 8203(d) (West 1998 & Supp. 2000). The
broadest definition of “enployee” is applied by the FLSA. See

Donovan v. Dial Anerica Marketing, Inc., 757 F.2d 1376, 1382 (3d

Cir. 1985)(hone researchers who signed “Independent Contractor’s
Agreenment” were “enpl oyees” under the FLSA).

The court | ooks to the economc realities of the
relationship in determ ning enpl oyee status under the FLSA.  See

Rut herford Food Corp. v. MConb, 331 U S 722, 723 (1947); Martin

v. Selker Bros., Inc., 949 F.2d 1286, 1293 (3d Cr. 1991). There

are at |least six relevant factors to be exam ned: (1) the

wor ker’ s degree of control over work perfornmed; (2) the worker’s
opportunity for profit or loss; (3) the worker’s investnent in
equi pnent and materials; (4) whether a special skill is required
to performthe worker’s function; (5) the permanency of the
wor ki ng rel ati onship; and (6) whether the service rendered by the
worker is integral to the putative enployer’s business. See

Sel ker Bros., 949 F.2d at 1286; Donovan, 757 F.2d at 1382. No

one factor controls; the circunstances as a whol e nust be

consi dered and “enpl oyees are those who as a matter of econom c
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reality are dependent upon the business to which they render

service.” Bartels v. Birm ngham 332 U S. 126, 130 (1947)

(consi dering the enpl oyee/i ndependent contractor distinction in

the context of the Social Security Act); Rutherford, 331 U S at

723(appl ying the Bartels anal ysis under the FLSA); Donovan, 757
F.2d at 1382.

In Selker Bros., gasoline station operators received a

comm ssion of three cents on every gallon of gasoline sold and

ten cents per gallon of kerosene. Martin v. Selker Bros., 949

F.2d 1286, 1290 (3d Cr. 1991). Although they had side

busi nesses, the bulk of the operators’ incone cane fromthe sale
of gasoline. 1d. at 1294. The operators reported daily sales to
t he defendant, but did not set the hours of operation or make
hiring and pay decisions. 1d. They had no investnent in the
stations and their work required no special skill. [d. at 1295.
They wor ked exclusively for defendant who was dependent upon
their work for the operation of the stations. [d. at 1295-96.
The operators were enployees within in the neani ng of the FLSA
Id. at 1296.

In Usery v. PilgrimEqui pnent Co., Inc., 527 F.2d 1308,

1312-1315 (5th Cr. 1976), 60 operators of laundry pick-up
stations were deenmed “enpl oyees” under the Act because they were:
(1) largely controlled by their enployer who handl ed

substantially all advertising, set prices and required operators
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to work exclusively for it; (2) without opportunity for profit or
| oss; (3) dependent upon their enployer for continued enpl oynent;
(4) without highly-devel oped skills; and (5) anong the cl ass of
persons intended to be covered under the Act. |In addition, they
had ri sked no capital investnent.

In Brennan v. Partida, 492 F.2d 707, 709 (5th Gr. 1974),

| aundromat workers required to open and cl ose the | aundromat and
cl ean the prem ses were consi dered “enpl oyees” under the FLSA
The plaintiffs lived in the rear of the store and received
vendi ng machi ne profits and a percentage of receipts froma dry
cleaning station they operated on the prem ses. 1d. The court
found the plaintiffs: (1) did not provide their own equi pnent;
(2) bore no operational expenses; (3) were not expected to
exerci se any busi ness judgnent; and (4) perforned routine and
unconplicated work. Id.

Here, Wal ker had no control over her schedule. She opened
Washbasket at 7:00 a.m and closed it at 11:00 p.m, hours set by
Clair Sours; she was required to call Cair Sours to verify that
she had opened and closed. In addition to talking to Cair Sours
tw ce a day, she was in contact with the Sours’ son, Thonas,
three tinmes a week when he cane to the | aundromat to collect the
coi ns, service the change machi ne, take care of additiona
| aundr omat busi ness, and collect Walker’s rent. She stayed at

t he | aundromat bet ween openi ng and cl osing, except for 5 to 10
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m nute periods to get food or use the bathroomin her upstairs
apartnment. |If she needed tine off, she had to hire soneone to
cover for her. She had sone control over the perfornance of
drop-off services and her earnings fromthis activity. Al though
a sign in the wi ndow of Washbsket stated that drop-off |aundry
service was avail abl e, defendants never told her how nuch to
charge for doing drop-off laundry or ironing.® She never
reported to the Sours how many drop-offs there were or the incone
she earned from providing these services.

Wl ker’ s opportunity for profit or loss was limted to the
nunber of drop-off custoners who engaged her for |aundry or
ironing services. Walker paid the fee for use of the |aundry
equi pnent for the drop-off custoners. She took no portion of the
nmoney spent by self-service | aundromat custoners for use of the
washers, dryers and the vendi ng machi nes (estimated by dair
Sours at approxi mately $1500. 00 per week).

Her investnent in materials was limted to detergent, bl each
and dryer sheets, purchased by her at a “dollar store,” and the
$2.00 in coins required to wash and dry each | oad of drop-off

| aundry. She al so used her own iron and ironing board to do

®Wal ker contends the price for drop-off laundry was set
before she started, but it is unclear by whomthe price was set.
She charged the sanme price as did Speier, Speier Depo. at 20, but
did not prove Speier was an agent of defendants. She has not
shown that the defendants controlled her inconme from drop-off
| aundry.

-24-



drop-off ironing. She used the |aundromat’s machi nes and fol ding
t abl es when washi ng, drying and folding custoners’ clothes. Her
drop-off laundry service was an asset to defendants’ business;
they advertised that such service was avail abl e at Washbasket and
they profited fromthe coins Wal ker inserted into the machines to
wash and dry custoners’ clothes. It is likely at |east sone
custoners patroni zed Washbasket because there was drop-off
service, but the primary operation of the |aundronat was a coi n-
operated self-service facility with incidental drop-off |aundry

servi ce. See Sel ker Bros., 949 F.2d at 1295.

No special skill is required for laundry or ironing. Nor is
special skill required to perform other tasks Wl ker perforned
such as watching the facility, making change for custoners,
ref undi ng change | ost in machines, placing out-of-order signs on
br oken machi nes, sweepi ng, nopping, and enptying the trash.

Wl ker wor ked at Washbasket for relatively short periods of
time, but when she worked, she was at the | andromat seven days a
week for up to 16 hours a day. Wilker’'s services were inportant
to the business. She opened and closed the | aundromat; it
benefitted from supervision; custoners needed her assistance from
time to time; and there was a sign in the wi ndow stating that
drop-of f laundry service was avail abl e because she was willing to
do it. Wiile the operation of the enterprise may not have been

| abor-i ntensive, some oversight and customer assistance was
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hel pful, if not absolutely necessary. An attendant on-site
washi ng, drying and fol di ng when requested by custoners was an
asset to the enterprise and defendants’ way of doi ng business.

Wl ker was dependent upon her enpl oynent at Washbasket for
her livelihood. Defendants were dependent upon her daily
activities at the laundromat to keep it profitable. Wl ker was
an “enpl oyee” within the neaning of the FLSA, the Sours were her
enpl oyers.

Because plaintiff has proven that: (1) Washbasket was an
“enterprise engaged in commerce” during the relevant tine
periods; and (2) Wal ker was an “enpl oyee” within the nmeaning of
the FLSA, the court has subject matter jurisdiction over this
action.

2. State Law

The Pennsyl vani a Wage Paynent and Col l ection Law, 43 P.S.
8260.1 et seq., provides no definition of “enployee.” Were a
statute does not supply a definition for a term rules of

statutory construction apply. See Frank Burns, Inc. v.

Interdigital Coms. Corp., 704 A 2d 678, 680 (Pa. Super. C.

1997) (a corporation is not an “enpl oyee” under the WPCL). Under

the statutory rules of construction, “technical words are to be

construed according to their ‘peculiar and appropriate meaning.
Id. The Pennsyl vania M ni num Wage Act, 43 P.S. 8333.101 et seq.,

under which Wal ker al so seeks relief, defines an enpl oyee as “any
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i ndi vi dual enployed by an enployer.” 43 P.S. 8333.103(h) (West
1992 & Supp. 2000). An enployer under the WCA “incl udes any
individual [or] partnership . . . acting directly or indirectly,
in the interest of an enployer in relation to any enpl oyee.” 43
P.S. §333.103(g) (West 1992 & Supp. 2000). Like the FLSA

definition of “enployee,” the state statutes do not provide
signi ficant gui dance.
The “general neaning” of the term “enpl oyee” should be

applied. See Raykhman v. Digital Elevator Co., Gv. A No. 93-

1347, 1993 W. 370988, *6 (E.D. Pa. Aug. 30, 1993)(determ nation
whet her an individual is an “enpl oyee” or an “owner” is a
question of fact for a jury). Wen distinguishing between

“enpl oyee” and “i ndependent contractor,” several factors may be
considered: (1) control over the work; (2) responsibility for the
results; (3) terns of the agreenent between the parties; (4)

skill required for job performance; (5) whether the business in
whi ch the worker is engaged is a distinct occupation; (6) party
supplying the tools; (7) whether paynent is hourly or by the job

done; (8) whether the work is part of the regular business of the

enpl oyer; and (9) right to term nate enploynent. See Universa

Am Can, Ltd. v. Workers’ Conpensation Appeal Bd., 762 A 2d 328,

333 (Pa. 2000) (workers’ conpensation clai mant was not an enpl oyee

of petitioner); Hammermi |l Paper Co. v. Rust Engineering Co., 243

A. 2d 389, 392 (Pa. 1968).
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Control over the work and the manner in which the work is to
be perfornmed are the nost significant factors in determ ning

enpl oyee status. See Universal Am Can, 762 A . 2d at 333. Wth

regard to the control issue, it is the right to control, rather
than the exercise of the right that is significant. |d.

Clair Sours set Washbasket’s hours of operation; Wl ker was
required to open at 7:00 a.m, close at 11:00 p.m, call him at
openi ng and cl osing, stay on-site during hours of operation, and
hire a substitute should she need sone relief.

A sign in the window of the |aundromat stated that drop-off
| aundry services were avail able but the drop-off business was
Wal ker’s; she did not report the nunber of drop-offs or account
to the Sours for the incone derived therefrom She kept al
profits fromthat aspect of her business but the Sours received
coins for washing ($1.25) and drying ($.75) each | oad.

The agreenent between WAl ker and Cair Sours during the
first termof her enploynment was that she could live in the
apartnent upstairs from Washbasket at a reduced rent of $50.00
per week. During her second term of enploynent, she received the
apartnent free of charge. Her incone otherw se consisted solely
of profits fromthe drop-off |aundry and ironing busi nesses.
There was no contract of enploynment designating her as enpl oyee
or independent contractor.

Little skill is required in operating a coin-operated
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| aundry or doing laundry and ironing.

Wal ker’s role at the |aundromat was not a distinct
occupation within the operation. She was the facility’'s
attendant, inportant to its operation; her services added to the
| aundromat’ s profits.

Washbasket was equi pped with washi ng and dryi ng nachi nes, as
well as folding areas. A nop, bucket and broom were provided for
cl ean-up. Wl ker provided her own soap, bleach, dryer sheets and
coins for drop-off |aundry, but she used the facility s machines.

She received neither hourly nor per job paynent fromthe
Sours; instead, she received a rent abatenent (or free rent) and
the profits fromdrop-off |aundry and ironing.

Her work was part of the regul ar busi ness of Washbasket.

Wl ker’ s enpl oynent was not governed by contract; defendants
had the right to fire her at any tinme. Wlker’s enploynent ended
both times when she chose to | eave.

Wl ker qualifies as an “enpl oyee” under Pennsylvania | aw.

D. Statute of Limtations

The statute of limtations in a FLSA action is two years
unl ess the cause of action arises out of a willful violation of

the Act, in which case, the limtations period is three years.

29 U.S.C. A 8255(a) (West 1998 & Supp. 2000). See also MLaughlin
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v. Richland Shoe Co., 486 U. S. 128, 129 (1988); Selker Bros., 949

F.2d at 1296. The statute of limtations for clains arising
under the WPCL or MM is three years. 43 P.S. 8260.9a(g) (West
1992 & Supp. 2000).

Wal ker clains to have been underpaid, in violation of
sections 206 and 207 of the FLSA and under state |law, from
Cctober 1, 1997 through May 10, 1998 and again from Decenber 1
1998 through April 14, 1999.

We find no violation of section 206, but we do find a
viol ation of section 207. This action was filed on Cctober 6,
1999. At the very least, the two-year FLSA statute of
limtations allows her to proceed on her section 207 overtine
clains from Cctober 6, 1997; she would be precluded from
recovering any damages under federal |law for violation of the
overtinme wages provision incurred from Cctober 1 - Cctober 5,
1997 unl ess the defendants' violations of the FLSA were willful.

A w llful violation under the Act is when "the enpl oyer
ei ther knew or showed reckl ess disregard for the nmatter of

whet her its conduct was prohibited by the statute." MLaughlin,

486 U. S. at 133; Selker Bros., 949 F.2d at 1296. See al so Brock

V. Caridge Hotel and Casino, 846 F.2d 180, 188 (3d Cr.

1988) (“wi |l I ful ness requires a showing of intent or reckless
di sregard of the [FLSA], not sinply know edge that the Act was

‘“in the picture.””). 1In her conplaint, Wal ker alleges that "[a]t
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all times relevant hereto, the defendants were aware of and
showed a reckl ess disregard for whether plaintiff was an enpl oyee
under the FLSA and the WAage Act." See Conpl. at 32. Although
Clair Sours admtted that hiring laundry attendants woul d nake
the operation of his laundromats | ess profitable, there was no
evi dence that he knew provi di ng housi ng at bel ow nar ket val ue or
free of charge in exchange for runni ng Washbasket was prohi bited
by federal law if the value of the housing was |ess than m ni nrum
overtinme wages. The rent abatenent and noney earned from doi ng
drop-off laundry was sone conpensation, albeit below the required
overtinme wages. Plaintiff did not prove that defendants knew
they were legally mandated to pay their enpl oyees wages for
overtinme beyond that or that they recklessly disregarded their
| egal obligation. Plaintiff may not recover past wages prior to
Cctober 6, 1997 under the FLSA, she may recover past wages dating
fromQCctober 1 to COctober 5, 1997 under Pennsylvania | aw.

E. Noti ces

Enpl oyers covered by the FLSA's m ni nrum wage provi sions are
required to post a notice explaining the Act in conspicuous
pl aces within the place of business. See 29 C. F.R 8516. 4.
Enpl oyers subject to the M ninmum Wage Act nust “keep a sunmary of
this act and any regul ations issued thereunder applicable to [it]
in a conspicuous place where enploye[e]s nornmally pass and can

read it.” 43 P.S. §333.108 (West 1992 & Supp. 2000). The
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penalty for failure to post such notices is tolling of the

[imtations period. See Bonhamv. Dresser Indus., Inc., 569 F.2d

187, 193 (3d Gr. 1978)(failure to post ADEA notice tolled the

running of the limtations period); Friedrich v. U S. Conputer

Servs., Inc., 833 F. Supp. 470, 478 (E.D. Pa. 1993)(failure to

post notices required under the MM resulting in tolling of

limtations period); Kanens v. Sunmt Stainless, Inc., 586 F

Supp. 324, 328 (E.D. Pa. 1984)(failure to post notice as required
under the FLSA resulted in tolling of limtations period).

Def endants were adamant that they had no enpl oyees. It
logically follows that it is unlikely that they posted any such
notices, but no evidence was presented that such notices were not
post ed on Washbasket’s prem ses. Walker is not entitled to a
tolling of the two year limtations period on her federal clains.

F. Recor ds

The FLSA requires enployers to “nmake, keep, and preserve
such records of the persons enployed by [it] and of the wages,
hours, and other conditions and practices of enploynent
mai ntained by [it] . . . .7 29 US C A 8211(c) (Wst 1998 &
Supp. 2000). See also 29 CF. R 8516.2. Pennsylvania | aw
requi res an enployer to keep records of hours worked by each
enpl oyee and the wages paid. See 43 P.S. 8333.108 (West 1992 &
Supp. 2000).

Def endants contend WAl ker was never an enpl oyee; they never
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kept any records of her hours or wages paid. Violation of these

provi sions does not result in a penalty per se, but an enployer’s
failure to produce evidence of the hours worked and wages paid to
an enpl oyee results in the court having to approxi mate damages.

See Sel ker Bros., 949 F.2d 1286, 1297 (3d Gr. 1991). Wen an

enpl oyer fails to keep the required records

an enpl oyee has carried out [her] burden if [s]he proves
that [s]he has in fact performed work for which the [s]he
was i nproperly conpensated and if [s]he produces sufficient
evi dence to show that anmpbunt and extent of that work as a
matter of just and reasonable inference. The burden then
shifts to the enployer to come forward with evidence of the
preci se anmount of work performed or with evidence to
negative the reasonabl eness of the inference to be drawn
fromthe enployee’s evidence. |If the enployer fails to
produce such evidence, the court may then award damages to
t he enpl oyee, even though the result be only approxi mate.

Anderson v. M. Cenens Pottery Co., 328 U S. 680, 687-88 (1946).

Def endants’ claimthat they did not have |aundry attendants
and that Washbasket ran unattended is not credible. Absent proof
of hours actually worked by Wal ker or of any wages paid (other
than rent abatenent), the court will approximate the back wages
owed to Wal ker, the incone she earned from doing drop-off |aundry
and ironing, and deduct the housing provided free of charge or at
bel ow mar ket rent.

G Retali atory D scharge

Under the FLSA, it is “unlawful for any person to di scharge
or in any other manner discrimnate against any enpl oyee because

such enpl oyee has filed any conplaint or instituted any

-33-



proceedi ng under or related to this chapter . . . .7 29 U S CA
8§215(a) (West 1998 & Supp. 2000). Under Pennsylvani a |aw,

[a]ny enployer . . . who discharges or in any other manner
di scrim nates agai nst any enpl oye[e] because such enpl oye| €]
has testified or is about to testify before the secretary or
his representative in any investigation or proceedi ng under
or related to this act, or because such enpl oyer believes
that said enploye[e] may so testify shall, upon conviction
thereof in a summary proceedi ng, be sentenced to pay a fine
of not less than five hundred dollars ($500) nor nore than
one thousand dollars ($1, 000)

43 P.S. 8333.112(a) (West 1992 & Supp. 2000).
To determne retaliatory di scharge under the FLSA, the

McDonnel | Dougl as’ burden-shifting analysis applies. See Harris

V. Mercy Health Corp., No. Cv. A 97-7802, 2000 W. 1130098, *6

(E.D. Pa. Aug. 9, 2000). Walker nmust show (1) she was engaged
in protected activity; (2) her enploynent at WAshbasket was
term nated contenporaneously with this activity; and (3) there
exists a causal link between (1) and (2). See id. Defendants
must then offer a legitimate reason for the term nation of her
enpl oynent. See id. |If defendants neet this burden, WAl ker nust
then show that defendants’ reason is pretextual. See id.

Wal ker’s | odging a conplaint wwth the DOL is a protected
activity. The conplaint was | odged on January 27, 1999 by
t el ephone. Wl ker clains she notified Cair Sours she was novi ng
out of the apartnent in April, 1999 and asked himat that tine if

she coul d keep the norning shift at the |aundromat. She says

‘McDonnel | Douglas Corp. v. Green, 411 U.S. 792, 805 (1973).
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Cair Sours told her he had an appointnment with the DOL two weeks
fromthen and would |l et her know after that if she could keep
that shift; she never heard from himagain

Aletter fromthe DOL to Clair Sours, dated July 8, 1999,
i nformed himof an appointnment at the Phil adel phia office on July
15, 1999, to discuss Wal ker’s conplaint. Wl ker presented no
evidence to contradict the inference that Cair Sours did not
know of her DOL conplaint until that tinme. She has failed to

make out a prima facie case of retaliatory discharge.

H. M ni nrum Wage

Under the FLSA, an enployer nust “pay to each of [its]
enpl oyees who in any workweek is . . . enployed in an enterprise
engaged in cormerce . . . , wages . . . not less than $5.15 an
hour begi nning on Septenber 1, 1997.” 29 U S.C A 8206(a)(1)

(West 1998 & Supp. 2000). “Any enployer who violates the

[ M ni mum wage] provisions of section 206 . . . of this title
shall be liable to the enployee . . . affected in the anount of
their unpaid mninumwages . . . .7 29 U S C A 8216(b) (West

1998 & Supp. 2000). Plaintiff contends the m ni nrum wage
applicable in 1990 ($4.25 per hour) applies because of 1990
anmendnents to Act. The court wll not award plaintiff nore than
she demands.

Under the Pennsylvania M ni mum Wage Act, mninmmwage is to

be “increased by the same anpbunts and effective the sane date as
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the increases under the [FLSA].” 43 P.S. 8104(a.1l). An award of
unpai d wages is also an avail able renedy for violations of the
MAM.  See 43 P.S. §260.9a, §260.10 (West 1992 & Supp. 2000). The
appl i cabl e m ni mrum wage under Pennsylvania |aw is $5. 15.

Wal ker was paid no hourly wage. Defendants customarily had
the attendants at Washbasket |live in the second floor apartnent
above Washbasket. The nmarket val ue of the apartnment was $600. 00
per month. Wl ker received a $400. 00 per nonth rent abatenment
during her first tenancy for Cctober 1, 1997 and January 1, 1998
t hrough May, 1998. She paid no rent during Novenber and Decenber
1997 when Steve Morris lived with her; she also paid no rent
during her second tenancy from Decenber 1, 1998 to April 14,

1999.

Provi di ng housing at no or reduced rent constitutes “wages”
under the FLSA. 29 U S.C. A 8203(m (West 1998 & Supp.

2000) (““*[wW age’ paid to any enpl oyee includes the reasonabl e cost
to the enpl oyer or furnishing such enpl oyee with .

lodging . . . if such . . . lodging . . . [is] customarily

furni shed by such enployer to his enployees.”). Even if Wl ker

only worked a 40 hour week, her wages in the form of rent

reduction or abatenent fall bel ow the m ni rum wage during both

t enancy periods ($170. 00 per week under the FLSA and $206. 00

under Pennsylvania |law). Based on a 108.5 hour workweek (15.5

hours a day, seven days a week), the rent abatenent of $400. 00
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per nonth during her first tenancy is the equival ent of $92.31
per week except for Novenber and Decenber 1997 when she received
a rebate of $600. 000 per nonth or $138.46 per week® and the free
rent during her second tenancy is the equival ent of $138.46 per
week. °

Al'so included in the cal culation of wages is the incone
Wl ker received fromher drop-off laundry and ironing services.
Wal ker failed to produce any records of her incone from drop-off
| aundry during her first period of enploynment or adequate records
of her earnings fromher second period of enploynent. Based on
undated records starting in Decenber, 1999, reflecting 56 days of
drop-of f laundry and ironing income, Wil ker grossed $2563. 00 for
that period.' She paid defendants $1.25 per |oad of wash and at
least $.75 to dry a load. Over the 56 days accounted for, she
did 627 | oads of laundry, with a net income of $1309.00. She

al so did twelve drop-off ironing jobs, earning a total of

8See Appendi x A; see al so 149.
°See Appendi x C.

Al t hough the total amount recorded is $3104. 00, the court
deducted jobs that were not crossed off; Wal ker testified she
crossed out the customer’s nane and the anount due when the
custoner came to pick up the laundry and paid her. Tr. at 37.

In addition, the court did not factor in the jobs that had *Bud”
witten next to them Wl ker testified that when “Bud” was
witten next to a nane and price, it neant Speier did the job and
collected the noney. Tr. at 127. |In addition, a few of the
entries are blacked out; no incone was cal cul ated for those
entries that were illegible.
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$100.00. This inconme is used to approximte the income to be
applied toward the m ni num wages she was owed by defendants (for
drop-off laundry during the first period and drop-off |aundry and
ironing during the second period).

l. Overtine

Under both federal and state | aw, an enpl oyee wor ki ng nore
than 40 hours in a given workweek nmust be paid one and a half
times her regular hourly wages for all hours thereafter. See 29
US CA 8207(a)(1l); 43 P.S. 8333.104(c). Walker worked 15.5
hour days (7:00 a.m to 11:00 p.m, mnus approxinmately 30
m nutes in short breaks), seven days a week, totaling 108.5
hours/week. ' Walker is entitled to m ni mumwage for 40 hours
each week and tine and a half for the remaining 68.5 hours each
week. Tinme and a half of $4.25 under the FLSA is $6. 375 an hour
and under Pennsylvania law, $7.725 an hour is tine and a half of

$5. 15 an hour.

J. Li qui dat ed Danmges

1. FLSA

In addition to an award of unpaid m ni nrum wages and unpai d

HEven when Wl ker had others cover for her, she generally
paid themfor their time; they were not paid by defendants. She
is entitled for conpensation for this tine.
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overtime conpensation, “[a]ny enployer who violates the

provi sions of section 206 or section 207 of [the FLSA] shall be
liable to the enployee . . . affected . . . in an additiona

equal anmpunt as |iquidated damages.” 29 U S. C A 8216(b) (West
1998 & Supp. 2000). The liquidated damages provision of the FLSA
is conpensatory rather than punitive in nature; it accounts for
“damages too obscure and difficult of proof for estinmate” any

ot her way. Brooklyn Savings Bank v. O Neil, 324 U S 697, 707

(1945); Selker Bros., 949 F.2d at 1299.

It is within the district court’s discretion to decline to
award |iqui dated danmages or |iquidated damages in an anount | ess
than that provided under 8216(b) “if, and only if, the enpl oyer
shows that he acted in good faith and that he had reasonabl e
grounds for believing that he was not violating the Act.”

Marshall v. Brunner, 668 F.2d 748, 753 (3d G r. 1982) (enpl oyees

entitled to recover full anpbunt of |iquidated damages under

8§216(b)). See also Selker Bros., 949 F.2d at 1299 (Ili qui dated
damages award affirnmed based on finding of willful violation);

Martin v. Cooper Elec. Supply Co., 940 F.2d 896, 907 (3d Gr.

1991) (enployer’s failure to take affirmative steps to ascertain
FLSA s requirenents before a DOL investigation precludes a

finding of reasonable good faith); Brock v. Caridge Hotel and

Casino, 846 F.2d 180, 187 (3d G r. 1988)(remanding to the

district court for specific findings of fact underlying its
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deni al of |iquidated damages).

The enpl oyer bears the burden of proof.!? See Brock, 846
F.2d at 187. To neet the burden, the defendant enpl oyer nust
prove he has taken “affirmative steps to ascertain the Act’s
requi renents, but nonetheless, violated its provisions.” Cooper

Elec. Supply Co., 940 F.2d at 908. |Ignorance of the Act al one

will not suffice. Brock, 846 F.2d at 187. This burden is a
difficult one and the om ssion of a double damages award is the

exception not the rule. See Cooper Elec. Supply Co., 940 F. 2d at

908.

Clair Sours insisted throughout the trial that he had no
attendants at any of his |aundromats. There was no testinony
that he or his wife nade any attenpt to determ ne the
requi renents of the Act; the only testinony in support of their
good faith was Clair Sours’ statenent that after he had been
contacted by the DCOL regardi ng Wal ker’s conpl aint, his
accountant®® told himhe did not owe her any noney. This advice
was not sought prior to the DOL investigation and does not show
affirmative action by the Sours to learn the Act’s requirenents.

See Cooper Elec. Supply Co., 940 F.2d at 908. Def endant s have

failed to neet their burden; full Iiquidated danmages will be

2Conpare the burden of proof of “willfulness” for statute
of limtations purposes; there, the burden is on the plaintiff.

B3Def endant s’ counsel advi sed the court that the Sours’
accountant is also a lawer. Tr. at 2/34.
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awar ded under the FLSA
2. Pennsyl vani a Law
Li qui dat ed damages are al so avail abl e under Pennsyl vani a
law. Under the WPCL, they are available in an anmount equal to
25% of the total anount of wages due. See 43 P.S. 8260.9a(b),
§260. 10 (West 1992 & Supp. 2000). Liquidated damages under
Pennsyl vani a | aw are payable when the failure to pay the wages

was not in “good faith.” See Godwin v. Visiting Nurse Ass’n Hone

Health Servs., 831 F. Supp. 449, 454 (E. D. Pa. 1993)(back wages

and |iqui dated damages awarded to wongfully discharged

enpl oyee); Hartman v. Baker, 766 A 2d 347, 353 (Pa. Super. Ct.

2000) (reversing award of |iqui dated damages upon a finding that
def endant enpl oyer used bad judgnent but did not act in bad

faith); Quinn v. Lebanon Steel Corp., No. 87-00463, 1987 W

146046, *4 (Pa. Com PlI. Dec. 22, 1987)(court declined to award

I i qui dat ed damages when it could not determ ne whether defendant

14 Where wages renmain unpaid for thirty days beyond the
regul arly schedul ed payday, or in the case where no
regul arly schedul ed payday is applicable, sixty days
beyond the filing by the enploye[e] of a proper claim.

and no good faith contest or dispute of any wage
claimincluding the good faith assertion of a right of
set-of f or counter-claimexists accounting for such
non- paynent, the enploye[e] shall be entitled to claim
in addition, as |iquidated danages, an anount equal to
twenty-five percent (25% of the total ampunt of wages
due, or five hundred dollars ($500), whichever is
greater.

43 P.S. §260.10 (West 1992 & Supp. 2000).
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enpl oyer acted in good faith in contesting the plaintiff’s
clainm.

The burden is on the defendant enpl oyer to prove by clear
and convincing evidence that his contest to the enployee’ s claim
for non-paynent was nade in good faith. Hartman, 766 A 2d at
354. The defendants nmade no attenpt to ascertain what they owed
VWAl ker prior to her filing a conplaint with the DOL. After they
were notified of the DOL investigation, Cair Sours contacted his
accountant and sought his advice. Defendants did not prove by
cl ear and convincing evidence that they acted in good faith when
contesting Wal ker’s wage claim |iquidated damages under state
| aw are al so appropriate if not duplicative.

K. Cal cul ati on of Damages

1. Cctober 1, 1997 through May 10, 1998
a. FLSA
Under the FLSA, Wal ker was entitled to $5270.00 or $170.00 a
week in mnimumwages (forty hours a week at $4.25 an hour) for
t he period of Cctober 6, 1997 through May 10, 1998.% During
this thirty-one week period, defendants provided her the
equi val ent of $3230.81 (or $92.31 per week for Cctober 1997 and

January 1 - May 10, 1998 and $138. 46 per week for Novenber and

SUnder the FLSA, Walker is entitled to recover back wages
from Oct ober 6, 1997 forward; the two years statute of
[imtations precludes her recovery of back wages for October 1 -
Cct ober 5, 1997 under the FLSA.
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Decenber 1997)1° in rent reduction and \Wal ker earned a total of
$5072.53 (or $163.63 per week)! in incone fromdrop-off |aundry.
Wal ker was paid the equival ent of $3033.34 (or $97.85 per week)
nmore than the m ni mum wage during this tinme period.

Wl ker was entitled to overtinme wages for this period in the
amount of $13,537.39 or $436.69 per week.!® The $3033. 34 \Wal ker
was “overpaid” for her first forty hours of work each week w ||
be deducted fromthe overti me wages Wal ker is owed, bringing the
total of back wages owed fromthis period to $10,504.05 Wl ker
is entitled to an additional $10,504.05 in |iquidated danages
fromthis period, bringing her total damages for October 6, 1997
to May 10, 1998 under federal law to $21, 008. 10.

b. State Law

Under Pennsylvania | aw, Wal ker was entitled to $6592. 00 or

$206. 00 a week (forty hours a week at $5.15 an hour) in mninmm

wages for the period of October 1, 1997 through May 10, 1998.1°

18$400. 00 a nonth over 12 nonths is $4800. 00; divided by 52
weeks, the rent abatement is $92.31 per week. $600.00 a nonth
over 12 nonths is $7200.00; divided by 52 weeks, the rent rebate
is $138.46 per week.

"Wl ker’s net incone over 56 days was divided by 56
($23. 375 per day) and then multiplied by seven days to arrive at
a weekly inconme estimate.

B\Wal ker worked 68.5 hours of overtinme each week and was
entitled to earn $6. 375 per hour for that tine.

Wal ker is entitled to recovery for the full 32 week period
under state law, the applicable statute of limtations is three
years.
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During this period, defendants provided her the equival ent of
$3323. 12 (or $92.31 per week for Cctober 1997 and January 1 - My
10, 1998 and $138.46 per week for Novenber and Decenber 1997) in
rent reduction and WAl ker earned a total of $5236.16 (or $163.63
per week) in income fromdrop-off |aundry. Walker was paid the
equi val ent of $1967.28 (or $61.48 per week) nore than the m ni num
wage during this tinme period.

Wal ker was entitled to overtinme wages for this period in the
amount of $16,933.12 or $529. 16 per week.?® The $1967.28 she was
“overpaid” in mninmmwages for the first forty hours she worked
each week is deducted fromthis anmount, bringing the total back
wages due under Pennsylvania |law to $14,965.84. She is also
entitled to an additional $3741.46 (25% of $14,965.84) in
i qui dated damages fromthis period, bringing her total danages
for October 1, 1997 to May 10, 1998 under state lawto
$18, 707. 30.

Wal ker will be awarded $21,008. 10 in back wages and
i qui dat ed damages under the FLSA for COctober 6, 1997 through My
10, 1998 and she will also be permtted to recover under state

| aw for Cctober 1 through October 5, 1997.% For those five

20\Wal ker wor ked 68.5 hours of overtinme each week and was
entitled to earn $7.725 per hour for that tine.

2IAl t hough the statute of limtations under the FLSA
prohi bits her fromrecovering back wages for this period, the
statute of limtations under Pennsylvania |aw does not; the
damages are not duplicative.
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days, over which she worked 77.5 hours, she was paid the
equi val ent of $43.90 nore than the m ni mum wage for the first
forty hours.? For the remaining 37.5 hours of overtine she
wor ked over those five days, Walker was entitled to $289.69. 23
Wal ker is entitled to $245.79 ($289.69 overtinme mnus $43. 90
“overpaynent”), plus twenty-five percent in |iquidated damages
($61.45) or $307.24 in addition to the $21,008.10 she is entitled
to under the FLSA. Walker will be awarded $21, 315.34 for the
period of Cctober 1, 1997 through May 10, 1998.

2. Decenber 1, 1998 through April 14, 1999

a. FLSA

Under the FLSA, Wal ker was entitled to $3361.75 or $170.00 a
week (forty hours a week at $4.25 an hour) in mni numwages for
the ni neteen week, two day period. During this period,
def endants provided her with the equivalent of $2670.30 (or
$138. 46 per week) in rent reduction? and Wal ker earned a total

of $3255.73 in incone fromdrop-off laundry and ironing.?

22Based on a weekly “overpaynent” of $61.48 under state |aw,
WAl ker was “overpai d” $8.78 each day; $8.78 for five days is
$43. 90.

ZBThirty-seven and a half hours at $7.725 (in time and a
hal f) equal s $289. 69.

24Qver twel ve nonths, the $600 per nonth rent abatenent
equal s $7200; divided by 52 weeks, the rent abatenent equals
$138. 46 a week.

2\Wal ker earned approxi mately $163.63 a week from drop-of f
l aundry and a total of $100.00 in drop-off ironing over the
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Wal ker was pai d the equival ent of $2564.28 nore than the m ni num
wage during this time period.

Wal ker was entitled to overtinme wages for this period in the
amount of $8297. 11 or $436.69 per week. The $2564. 28 Wl ker was
“overpaid” for her first forty hours of work each week w Il be
deducted fromthe $8297.11 Wal ker is owed in overtinme wages,
bringing the total of back wages owed fromthis period to
$5732.83. Walker is entitled to an additional $5732.83 in
i qui dated danmages fromthis period, bringing her total danages
for Decenber 1, 1998 to April 14, 1999 under federal law to
$11, 465. 66.

b. State Law

Under Pennsylvania | aw, Wal ker was entitled to $4073. 65 or
$206. 00 a week (forty hours a week at $5.15 an hour) in mnimnmm
wages for the nineteen week, two day period. During this period,
def endants provided her with the equival ent of $2670.30 (or
$138. 46 per week) in rent reduction and Wal ker earned a total of
$3255. 73 in income fromdrop-off laundry and ironing. Walker was
pai d the equival ent of $1852.38 nore than the m ni mrum wage.

Wal ker was entitled to overtine wages for this period in the
amount of $10, 054. 04 or $529.16 per week. The $1852. 38 she was
“overpaid” for the first forty hours she worked each week is

deducted fromthis amount, bringing the total back wages due

entire nineteen week, two day period.
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under Pennsylvania law for this period to $8201.66. Walker is
also entitled to an additional $2050.42 (25% of $8201.66) in
i qui dated damages fromthis period, bringing her total danages
for Decenber 1, 1998 to April 14, 1999 under state lawto
$10, 252. 08.

3. Tot al Danages

VWal ker is not entitled to a duplicative award of both
federal and state | aw damages for the sane tinme periods; Wl ker
w Il be awarded back wages and |i qui dated danages under the FLSA
(the higher of the two) for Cctober 6, 1997 through May 10, 1998
and Decenber 1, 1997 through April 14, 1999, and under
Pennsyl vania | aw for Cctober 1 through Cctober 5, 1997, in a
total anount of $32, 781. 00.
11 Conclusions of Law

1. Washbasket is an “enterprise engaged in comerce”
within the neaning of the FLSA

2. Wl ker was an “enpl oyee” within the neaning of the FLSA
and under state |aw

3. Clair and Mldred Sours, as a partnership, were
“enpl oyers” within the neaning of the FLSA and under state | aw.

4. The court has subject matter jurisdiction.

5. The statute of limtations under the FLSA is two years;
Wal ker may recover under the Act for wages from Cctober 6, 1997.

6. The Pennsyl vania statute of linmtations is three years;
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Wal ker may recover back wages and |i qui dated damages under state
law from October 1 through October 5, 1997.

7. Def endants paid Wal ker the m ni mum wage required under
the FLSA and Pennsyl vani a | aw.

8. Defendants failed to pay Wal ker overtinme conpensati on
requi red by the FLSA and Pennsyl vani a | aw.

9. Under section 207 of the FLSA Wal ker may cl aim
$16, 236. 88 back wages.

10. Under 8 216(b) of the FLSA, Walker is entitled to an
addi tional $16,236.88 in |iquidated damages for violation of the
FLSA.

11. Under 43 P.S. 8333.104(c), Walker is owed $245.79 in
back wages for October 1 - QOctober 5, 1997.

12. Under 43 P.S. 8260.9a(b) and 8260.10, Wl ker is
entitled to an additional $61.45 in |iqui dated danages for
vi ol ati on of Pennsyl vani a wage | aw.

13. Wl ker’s enpl oynent at Washbasket was not term nated
because she filed a conplaint wwth the DO.; her retaliation claim
is dismssed.

13. The court will enter judgnent in favor of Wal ker in the

anmount of $32, 781. 00.

APPENDI X A
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Cct ober 1,

1997 t hrough May 10,

1998

FLSA

Pennsyl vani a Law

M ni num Wages

40 hrs x $4.25/hr = $170/ wk
$170/wk x 31 wks = $5270

40 x $5.15/hr = $206/ wk
$206/ wk x 32 wks = $6592

Val ue of Rent
Abat enent
Cct ober 1997 and
January 1 -
May 10, 1998

$400/mo x 12 nos = $4800
$4800 + 52 wks = $92.31
$92.31/wk x 23 wks =
$2123. 13

$400/mo x 12 nos = $4800
$4800 + 52 wks = $92.31
$92. 31/ WKk X 24 wks =
$2215. 44

Val ue of Rent
Abat enent__Novenber

$600/m0 x 12 nos = $7200
$7200 + 52 wks = $138. 46

$600/no x 12 nos = $7200
$7200 + 52 wks = $138. 46

- Decenber 1997 $138. 46/ wk x 8 wks = $138. 46/ wk x 8 wks =
$1107. 68 $1107. 68
| ncone Ear ned $1309 net + 56 days = $1309 net + 56 days =

(Drop-off I ncone)

$23. 375/ day
$23.375/day x 7 days =
$163. 63/ week
$163. 63/ wk x 31 wks =
$5072. 53

$23. 375/ day
$23. 375/ day x 7 days =
$163. 63/ week
$163. 63/ Wk X 32 wks =
$5236. 16

“Over paynent” of
M ni num Wages

$2123. 13 + $1107.68 +

$5072. 53 = $8303. 34
(i ncone)
$8303.34 - $5270 = $3033. 34

$2215. 44 + $1107.68 +
$5236. 16 = $8559. 28
$8559. 28 - $6592 = $1967. 28

Overtine Wages

68.5 hrs x $6. 375/ hr =
$436. 69/ wk

$436. 69/ wk x 31 wks =

$13,537. 39

68.5/ hrs x $7.725/ hr =
$529. 16/ wk

$529. 16/ WKk X 32 wks =

$16, 933. 12

TOTAL Back \Wages
Due

$13,537.39 overtine due -
$3033. 34 “overpaynment” =

$16,933. 12 overtine due -
$1967. 28 “overpaynent” =

$10, 504. 05 $14, 965. 84
Li qui dat ed Damages | 100% of $10, 873.25 = 25% of $14, 965.84 =
$10, 504. 05 $3741. 46
TOTAL Back \Wages + $21, 008. 10 $18, 707. 30
Li qui dat ed Damages
APPENDI X B
Cctober 1 - Cctober 5, 1997
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Wal ker worked 77.5 hours over these five days (15.5 hours a
day). As calculated in Appendix A, under state |aw, Wl ker was
“overpai d” in mninmumwages during her first period of enploynent
$61. 48 per week ($1967.28 total “overpaynment” + 32 weeks); she
was “overpaid” $8.78 day ($61.48 =+ 7 days) for five days for a
total “overpaynent” of $43.90 for the first forty hours she
wor ked over these five days.

Wal ker worked 37.5 hours of overtime over those five days;
she was entitled to $7.725 for each of those hours or $289. 69.
The $43.90 she was “overpaid” in mnimumwages is subtracted from
that anount to arrive at a total of $245.79 in back wages owed.
She is also entitled to |iquidated damages for this period in the
amount of $61.45 (25% of $245.79), bringing the total award for
Cctober 1 through Cctober 5, 1997 to $307. 24.

APPENDI X C

Decenber 1, 1998 - April 14, 1999
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FLSA

Pennsyl vani a Law

M ni rum WAges

40 hrs x $4.25/hr = $170/ wk
$170/wk x 19 wks = $3230

31 hrs (2 days) x 4.25/hr =
$131.75

$3230 + $131.75 = $3361.75

40 x $5.15/ hr = $206/ wk
$206/wk x 19 wks = $3914
31 hrs (2 days) x 5.15 =
$159. 65

$3914 + $159. 65 = $4073. 65

Val ue of Rent
Abat enent

$600/m x 12 nmos = $7200
$7200 + 52 wks = $138. 46/ wk
$138. 46/ wk x 19 wks
$2630. 74

$138. 46/ wk + 7 days
$19. 78/ day x 2 days

$600/no x 12 nos = $7200
$7200 + 52 wks = $138. 46/ wk
$138. 46/ wk x 19 wks =
$2630. 74

$138. 46/ wk + 7 days
$19. 78/ day x 2 days

$39. 56 $39. 56
$2630. 74 + $39.56 = $2630. 74 + $39.56 =
$2670. 30 $2670. 30

| ncone Ear ned $1309 net (laundry) + 56 $1309 net (laundry) =+ 56

(Drop-of f I ncone)

days = $23. 375/ day
$23.375/day x 7 days =
$163. 63/ week
$163. 63/ wk x 19 wks
$3108. 97

$163. 63/ wk + 7 days
$23. 38/ day x 2 days
$46. 76

$3108. 97 + $46. 76 =
$3155. 73 (laundry) + $100
(ironing) = $3255.73

days = $23. 375/ day
$23. 375/ day x 7 days =
$163. 63/ week
$163. 63/ wk x 19 wks
$3108. 97

$163. 63/ wk + 7 days
$23. 38/ day x 2 days
$46. 76

$3108.97 + $46.76 =
$3155. 73 (l aundry) + $100
(ironing) = $3255.73

“Over paynent” of
M ni num Wages

$2670. 30 + $3255.73
$5926. 03 (i ncone)
$5926. 03 - $3361.75
$2564. 28

$2670. 30 + $3255.73
$5926. 03 (i ncone)
$5926. 03 - $4073. 65
$1852. 38

Overtine Wages

68.5 hrs x $6. 375/ hr =
$436. 69/ wk

$436. 69/ wk x 19 wks =

$8297. 11

68.5/hrs x $7.725/ hr =
$529. 16/ wk

$529. 16/ Wk x 19 wks =

$10, 054. 04

TOTAL Back \Wages
Due

$8297. 11 overtinme due -
$2564. 28 “overpaynment” =

$10, 054. 04 overtine due -
$1852. 38 “overpaynent” =

$5732. 83 $8201. 66
Li qui dat ed Damages | 100% of $5732.83 = $5732.83 | 25% of $8201. 66 = $2050. 42
TOTAL Back \Wages + $11, 465. 66 $10, 252. 08
Li qui dat ed Damages
APPENDI X D

Total Dannge Awar d
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BACK OVERTI ME WAGES AND
LI QU DATED DAMAGES UNDER THE FLSA
(October 6, 1997 - May 10, 1998): $21, 008. 10

BACK OVERTI ME WAGES AND
LI QUI DATED DAMAGES UNDER PENNSYLVANI A LAW
(October 1 - Cctober 5, 1997): $307. 24

BACK OVERTI ME WAGES AND
LI QU DATED DAMAGES UNDER THE FLSA
(Decenber 1, 1998 - April 14, 1999): $11, 465. 66

TOTAL DAVAGE AWARD
(ACTUAL AND LI QUI DATED DAMAGES) : $32, 781. 00

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CATHY WALKER : CVIL ACTI ON



V.

WASHBASKET WASH & DRY, :
CLAIR L. SOURS, and M LDRED SOURS : NO. 99-4878

JUDGVENT

AND NOW this 5th day of July, 2001, for the reasons stated
in the foregoi ng menorandum JUDGVENT is entered agai nst
defendants and in favor of plaintiff in the total anount of
$32,781. 00 (actual + liquidated danmages).

S. J.
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