IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES GEORGE DOURI S, : ClVIL ACTI ON
Plaintiff, :
v. : No. 99- 3357
COUNTY OF BUCKS,
MARI E COSTELLO, and
SCOTT BROBST,

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. JULY 3, 2001
Plaintiff, James George Douris (“M. Douris”), brought
this action against the County of Bucks (“Bucks County”), Marie
Costello (“Ms. Costello”)(collectively “Defendants”) and Scott
Brobst (“M. Brobst”).! The Conplaint alleges violations and
retaliation under the Americans with Disabilities Act (“ADA"), 42
US C 8§ 12101, et seq., the Age Discrimnation in Enpl oynent Act

(“ADEA"), 29 U S.C. section 621, et seq., 42 U S.C section 1983
(“Section 1983"), and the Pennsylvania Human Rel ati ons Act
(“PHRA”), 43 P.S. § 951, et seq. The Conplaint also alleges

vi ol ati ons of the Pennsylvania Constitution, abuse of process,

mal i ci ous prosecution, and conspiracy. Before this Court is the

1 M. Brobst was dismssed fromthe action with prejudice
by Court Order dated February 14, 2000. See Douris v. Brobst,
No. 99-3357, 2000 WL 199358, at *4 (E.D. Pa. Feb. 14, 2000); see
also Douris v. County of Bucks, No. 99-3357, 2001 W 695019, at
*4 (E.D. Pa. June 18, 2001).




Motion for Sunmary Judgnent filed by Bucks County and Ms.
Costello. For the reasons stated, the Mdtion is granted in part
and denied in part.

| . FACTUAL BACKGROUND

On March 12, 1998, while at the Bucks County Depart nent
of Human Services, M. Douris asked Ms. Costello, an enpl oyee of
t he Human Resources office, for a job application for the
position of Park Mintenance Supervisor. M. Douris requested
that he be allowed to conplete the application at hone because of
his disability (i.e., Carpal Tunnel Syndronme). Ms. Costello
rejected M. Douris' request based on a County policy that
required job applications to be conpleted in the office. M.
Douris returned the application to Costello and |eft the office.

On Decenber 9, 1998, M. Douris filed a charge of age
and disability discrimnation agai nst Bucks County with the Equal
Enmpl oynent Qpportunity Comm ssion ("EEOCC'). However, prior to
this date, M. Douris did not file a conplaint with the
Pennsyl vani a Human Rel ati ons Comm ssion (“PHRC’). On March 10,
1999, Bucks County filed a response to M. Douris’ admnistrative
charge stating that applicants nmay conpl ete enpl oynent
applications at hone where there is a request for accommobdati on
due to a special need.

On May 6, 1999, M. Douris returned to the Bucks County

Depart ment of Human Resources seeking an enpl oynment application.



On this date, M. Douris suffered froman additional disability
to his knee which limted his ability to walk, turn, and use
steps. M. Douris asked Ms. Costello for an application.? As
Ms. Costello was giving M. Douris the application, she again
informed M. Douris of the policy that applications had to be
conpleted in the Human Resources Ofice. M. Douris took the
application, placed it in his briefcase and exited the office.

As M. Douris was waiting for an elevator, Ms. Costello
pursued hi mand expl ai ned that he could not |eave the office with
the application. Wen M. Douris tried to enter the el evator, he
pushed Ms. Costello out of the way with his left hand. M.
Costell o was pushed into the el evator door frame, and, as a
result, went to the Doyl estown Hospital for treatnent of her arm
and shoul der. Specifically, Ms. Costello suffered a bruised and
swol | en arm and experienced pain in her neck and back for
approxi mately one nonth. Due to her injuries, M. Costello
m ssed approxi mately one and one-hal f days of work.

Shortly thereafter, Ms. Costell o contacted the
Doyl est own Borough Police Departnent and filed crimnal charges
against M. Douris. On May 10, 1999, Detectives Scott Brobst
(“M. Brobst”) and Roberta Kostick (“Ms. Kostick”) were assigned

to investigate the incident. After an investigation, the

2 M. Douris sought the application as part of “an
investigation with the EECC,” and did not intend to apply for the
job. (Defs.’” Br. Supp. Mot. Sunm J. at 7).
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gathered information was given to Chief of Prosecution Ted
Fritsch (“M. Fritsch”) for review and determ nati on of whether
crimnal charges were appropriate. After review ng the
information, M. Fritsch determned that crimnal charges were
applicable. M. Brobst charged M. Douris with disorderly
conduct and harassnent.

On Septenber 1, 1999, a summary judgnent heari ng was
hel d before the Honorable District Justice Aiver Gonman where
Justice Gonman found M. Douris guilty of harassnent and fi ned
hi m $300. 00, plus all court costs. Justice G oman found M.
Douris not guilty of the charge of disorderly conduct. M.

Douri s appeal ed the decision. On Novenber 23, 1999, a de novo
hearing was held before the Honorable Ward F. C ark of the Bucks
County Court of Common Pleas. After testinony fromMs. Costello,
M. Douris, Jane Lacey (a wtness to the incident), the decision
that M. Douris was guilty of harassnent was uphel d.

1. PROCEDURAL BACKGROUND

M. Douris filed his initial Conplaint agai nst Bucks
County, Marie Costello and M. Brobst on July 1, 1999. On August
16, 1999, M. Brobst filed a Motion to Dismss the Conplaint
pursuant to Federal Rule of Civil Procedure 12(b)(6). M. Douris
responded to M. Brobst’s Mdition to Dismss on August 25, 1999.
On February 14, 2000, by Menorandum and Order, the Honorabl e

Herbert J. Hutton granted M. Brobst’s Motion as to all counts



agai nst him thereby conpletely dismssing M. Brobst fromthe
action.?

On August 3, 2000, M. Douris filed his first Anmended
Conpl aint. Bucks County and Ms. Costello filed a Motion to
Dismss Certain Counts of the Amended Conpl ai nt Pursuant to
Federal Rule of G vil Procedure 12(b)(6) on August 21, 2000.
Wthout receiving a ruling on their Mtion to Dismss, Bucks
County and Ms. Costello filed a Motion for Summary Judgnent
Pursuant to Federal Rule of Cvil Procedure 56 on COctober 30,
2000. On Novenber 14, 2000, this case was reassigned from Judge
Hutton to this Court. On February 2, 2001, the Court denied the
Motion to Dismss. The Court now considers the instant Mtion
for Summary Judgnent.
[11. STANDARD

“Summary judgnent is appropriate when, after
considering the evidence in the |ight nost favorable to the
nonnovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of law.’” Hones v. Consol. Rail Corp., 926 F.2d 262, 267 (3d

3 Athough M. Brobst was dismssed fromthe action on
February 14, 2000, M. Douris sought a default judgnent agai nst
himon April 6, 2001. See Douris v. County of Bucks, No. 99-
3357, 2001 W 695019, at *4 (E.D. Pa. June 18, 2001). After a
heari ng and consi deration of M. Douris’ Mtion for Default
Judgnent and the Responses thereto, the Court held that the M.
Douris was not entitled to a default judgnent because the Court’s
February 14, 2000 dism ssal of M. Brobst was with prejudice.
| d.




Cr. 1991) (citations omtted). “The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other.” Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). The noving party carries

the initial burden of denonstrating the absence of any genui ne

i ssues of material fact. Big Apple BMN Inc. v. BMNVof N Am,

Inc., 974 F.2d 1358, 1362 (3d Gr. 1992), cert. denied, 507 U. S

912 (1993). Once the noving party has produced evidence in
support of summary judgnent, the nonnovant nust go beyond the
all egations set forth in its pleadings and counter with evidence
t hat denonstrates there is a genuine issue of fact for trial.
Id. at 1362-63. Summary judgnent nust be granted “agai nst a
party who fails to nake a showi ng sufficient to establish the
exi stence of an elenent essential to that party s case, and on
which that party will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

| V. Dl SCUSSI ON

A. Count |I. Discrimnation Under the ADA
In Count |, M. Douris alleges that Bucks County has
di scrim nat ed agai nst him because of his disabilities in
violation of the Americans with Disabilities Act (“ADA’)(Am
Conpl . at 10-13). The ADA provides that:

[n]o covered entity shall discrimnate
against a qualified individual with a
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di sability because of the disability of such

individual in regard to job application

procedures, the hiring, advancenent, or

di scharge of enpl oyees, enployee

conpensation, job training, and other terns,

conditions, and privil eges of enpl oynent.
42 U.S.C. 8§ 12112(a)(West 2001). In order to establish a prim
faci e case of discrimnation under the ADA, M. Douris nust show
that: (1) he is a disabled person within the nmeani ng of the ADA,
(2) he is otherwise qualified to performthe essential functions
of the job, with or without reasonabl e acconmodati on by the
enpl oyer; and (3) he has suffered an adverse enpl oynent deci sion

as a result of discrimnation. Deane v. Pocono Med. Ctr., 142

F.3d 138, 142 (3d Gr. 1998)(citing Gaul v. Lucent Techs Inc.,

134 F.3d 576, 580 (3d Cir. 1998)).

In their Mtion for Summary Judgnent, the Defendants
argue that M. Douris fails to establish his prima facie case of
di scrim nation under the ADA. (Defs.’ Br. Supp. Mot. Summ J. at
12-15). Drawing all reasonable inferences in favor of M.
Douris, the Court will deny summary judgnment because there exi st
genui ne issues of material fact regarding the qualifications for
t he Park Mai ntenance Supervi sor position.

B. Count Il. Use of Facilities Under the ADA

In Count 11, M. Douris argues that Ms. Costello and
Bucks County are liable for their alleged interference of M.
Douris’ use of the public elevators and hallways. (Am Conpl. at

13). Under Title I'll of the ADA, liability nay be inposed on
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t hose who “own” “| ease” or “operate” places of public
accommodation. 42 U S.C. § 12182(a). 42 U.S.C. section 12182(a)
provides, in pertinent part, as foll ows:

[n]o individual shall be discrimnated

agai nst on the basis of disability in the
full and equal enjoynent of the goods,
services, facilities, privileges, advantages,
or accommodations of any place of public
accomodati on by any person who owns, | eases
(or leases to), or operates a public
acconmodat i on.

42 U.S.C. 8§ 12182(a)(West 2001). 1In order to state a cause of
action under this section, M. Douris “nust prove that he: ‘(1)
has a disability; (2) was discrimnated against on the basis of
that disability; (3) was thereby deni ed goods or services; (4) by
a place of public accommobdation by the owner or operator of that

facility. Lewis v. Sheraton Soc’y Hill, No. 96-7936, 1997 W

397490, at *3 (E.D. Pa. July 10, 1997)(quoting Sharrow v. Bail ey,

910 F. Supp. 187, 191 (MD. Pa. 1995)). The Court of Appeals for
the Third Grcuit has stated that “[t]itle IIl ‘specifically
addresses discrimnation by owners, |essors, and operators of

publi c acconmmpdations.’” Menkowitz v. Pottstown Memil|l Med. Cir.

154 F.3d 113, 126 (3d Cr. 1998)(quoting Parker v. Metro. Life

Ins. Co., 121 F.3d 1006, 1010 (6th G r. 1997)). Therefore, “[i]n
order to be subject to Title Il of the ADA, a potenti al

def endant nust be ‘[a] person who owns, |eases (or |eases to), or

operates a place of public accommobdation.”” Bowers v. Nat’l

Collegiate Athletic Ass’'n, 9 F. Supp.2d 460, 480 (D.N.J.
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1998) (citing 42 U S.C. § 12182(a); 28 C.F.R pt. 36, app. B at
613)).

Ms. Costell o argues that she cannot be |iable under
Title I'll of the ADA because she is a receptionist for the Human
Resources Departnment of the County and, therefore, does not have
the requisite influence or control over the County, its Human
Resources Departnment, or its policies to be held Iliable under
Title I'll of the ADA. (Defs.’” Br. Supp. Mot. Summ J. at 15).
Wt hout any proof, M. Douris tries to create an issue of fact
regarding Ms. Costello’s status by alleging that she is not a
receptionist, but is a supervisor. (Pl.’s Resp. Defs.” Mot.
Summ J. at 9). Relying on his ow affidavit, which is based
solely on his independent review of public records, M. Douris
all eges that Ms. Costello is a supervisor, and, therefore, has
control over the operation of the facility and the County’s
policies. (ld.).

Drawi ng all reasonable inferences in favor of M.
Douris, the Court finds that there is no genuine issue of fact
regarding Ms. Costell o’ s enploynent status as a receptionist. On
several occasions, Ms. Costello has testified that she is a
receptionist for Bucks County’s Human Resources Departnent.
(Defs.” Reply Br. Pl.’s Resp. Mot. Summ J., Ex. LL (Ms.
Costell o’ s deposition); Defs.” Mot. Summ J., Exs. C (NT. C.

Dist. J. Goman 9/1/99 at 4) and D (N.T. C. Comon Pl eas



11/23/99 at 15)). Although Ms. Costello s official job title is
Human Resource Specialist |, Defendants have produced a job
description which states that such position is a receptioni st
position within Bucks County’s Departnent of Human Resources.
(Defs.” Reply Br. Pl.”s Resp. Mot. Summ J., Ex. MM. Wi ghing
t he af orenentioned evidence of Ms. Costello’'s status as a
receptionist against M. Douris’ bare assunptions, the Court
finds that Ms. Costello was a receptionist at the tinme of this
action.

In this case, Ms. Costello’s status as a receptioni st
relieves her of liability under Title Ill of the ADA. As a
receptionist for the Human Resources Departnent of Bucks County,
Ms. Costello did not own, |ease, |ease to, or operate the
prem ses about which M. Douris conplains. Therefore, sunmary
judgnment will be granted in favor of Ms. Costello regarding M.
Douris’ claimunder Title IIl of the ADA against her. However,
Bucks County’s Modtion for Summary Judgnent regarding this claim
i s denied because, drawing all reasonable inferences in favor of
M. Douris, the Court finds that there exist genuine issues of
material fact.

C. Count IlIl. Retaliation under the ADA

In Count |11, M. Douris alleges that he was retaliated

agai nst by Ms. Costello and Bucks County for filing a charge of

discrimnation with the EECC and PHRC. (Am Conpl. at 13-15).
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Under Title VII of the ADA, in order to establish a claimfor
retaliation, M. Douris nmust show (1) protected enpl oyee
activity; (2) adverse action by the enployer either after or
cont enporaneous with the enpl oyee’s protected conduct; and (3) a
causal connection between the enpl oyee’ s protected activity and

the enpl oyer’ s adverse action. Robinson v. Cty of Pitts., 120

F.3d 1286, 1299 (3d Cr. 1997)(citing Nelson v. Upsala Coll., 51

F.3d 383, 386 (3d Cir. 1995)). If a prima facie case is
established, the burden shifts to the Defendants to advance a
legitimate, non-retaliatory reason for the adverse enpl oynent

action. Wodson v. Scott Paper Co., 109 F.3d 913, 920 n.2 (3d

Cr. 1997), cert. denied, 522 U S. 914 (1997)(citing MDonnel

Douglas Corp. v. Geen, 411 U. S. 792, 802 (1973)(citation

omtted)). |If the Defendants satisfy their burden, M. Douris is
required to discredit their proffered reason and show that it was
pretextual, fromwhich a fact finder may conclude that the true
reason was discrimnation. |d.

Ms. Costell o cannot be subjected to suit for
retaliation under the ADA because “[t]he consensus view anbng
district courts in this circuit is that individual liability

cannot be inposed under the ADA.” Dy ep v. Southwark Metal Mg.

Co., No. 00-6136, 2001 W. 283146, at *2 (E.D. Pa. Mar. 19,

2001)(citing Douris v. Brobst, 2000 W. 199358, at *6 (citations

omtted)). Thus, summary judgnent is granted in favor of Ms.

11



Costello pertaining to M. Douris’ ADA retaliation claim Bucks
County’s Motion for Summary Judgnent on this Count is denied
because, drawing all reasonable inferences in favor of M.
Douris, there exist genuine issues of material fact.

D. Count IV. Age Discrimnation under the ADEA

In Count IV, M. Douris alleges that Bucks County

unl awful Iy di scrim nated agai nst hi m because of his age. (Am
Conpl. at 15). Wthout direct evidence, in order for M. Douris
to establish a prima facie case of age discrimnation under the
ADEA, he nust show that: (1) he is over 40 years old; (2) he was
qualified for the position for which he applied; (3) he was
denied the position; and (4) the defendant hired soneone
significantly younger to create an inference of age

di scri m nati on. Sadler v. Marriott Int’l, Inc., No. 98-762, 1999

W, 357381, at *2 (E.D. Pa. June 3, 1999)(citing Sosky v. Int’]

MII Serv., Inc., No. 94-2833, 1996 W. 32139, at *5 (E.D. Pa.

Jan. 25, 1996), aff’'d, 103 F.3d 114 (3d Gr. 1996)). If M.
Douris proves his prinma facie case, the burden shifts to Bucks
County to articulate a legitimte, nondiscrimnatory reason for

t he adverse enploynent decision. 1d. (citing St. Mary’'s Honor

CGr. v. Hcks, 509 U S 502, 507 (1993)). Once a legitinmte,

nondi scrim natory reason has been articulated, M. Douris is
required to “discredit the enployer’s proffered reason and show

that it was pretextual, fromwhich a fact finder may infer that
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the real reason was discrimnation.” |d. (citing H . cks, 509 U S
at 508)(citation omtted)).

Bucks County argues that it is entitled to sunmary
j udgnent because M. Douris cannot establish the second and
fourth prongs of his prima facie case. (Defs.’ Br. Supp. Mt.
Summ J. at 18). The Court denies Bucks County’s request for
summary judgnent on this count because, drawi ng all reasonable
inferences in M. Douris’ favor, there exi st genuine issues of
material fact.

E. Count V. GCvil R ghts Conspiracy

M. Douris has abandoned this claim (Pl.’s Resp.
Defs.” Mot. Summ J. at 25). Therefore, Count V is dismssed
W th prejudice.

F. Count VI. 42 U S C section 1983

In Count VI, M. Douris alleges that Ms. Costell o and
Bucks County are liable for violation of 42 U S.C. section 1983.
(Am Conpl. at 18-21). Section 1983 “creates a cause of action
agai nst ‘[e]very person who, under color of any [state |aw
subj ects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or imunities secured by

the Constitution.’”” H ndes v. Fed. Deposit Ins. Corp., 137 F.3d

148, 158 (3d Cir. 1998)(citing 42 U.S.C. § 1983). Thus, section

1983 supplies a renedy for federal |aw violations commtted by

13



peopl e acting under state law. 1d. (citing Dist. of Colunbia v.
Carter, 409 U. S. 418, 425 (1973)(citations omtted)). |In order
to successfully bring a claimunder section 1983, M. Douris is
required to show. “(1) the conduct conpl ai ned of nust be
commtted by a person acting under color of law, and (2) the
conduct deprived plaintiff of a right or privilege guaranteed by

the Constitution or the laws of the United States.” Robb v. City

of Phila., 733 F.2d 286, 290 (3d G r. 1984)(citing Parratt v.
Tayl or, 451 U.S. 527, 535 (1981)).
In his section 1983 claim M. Douris is suing Bucks

County and Ms. Costello, in her individual and official capacity.
(Am Conpl. at 18-21). Defendants argue that M. Douris’ claim
fails as matter of |aw because “M. Douris has failed to support
his allegation that he was deprived of a federally protected
right.” (Defs.’” Br. Supp. Mot. Summ J. at 19). M. Douris
argues that he does have viable section 1983 cl ai m because he
“has identified several federal rights that have been denied .

by persons acting under color of state law.” (Pl.’s Resp.
Defs.” Mot. Summ J. at 21). The Court will first address the
section 1983 claimagainst Ms. Costello in her individual and
official capacities, and then will address the clai magainst
Bucks County.

1. Section 1983 C ai m Agai nst Ms. Costello

a. Individual Liability

14



Personal capacity suits under section 1983 “seek to
i npose personal liability upon a governnment official for actions

he takes under color of state law.” Kentucky v. Graham 473 U.S.

159, 165 (1985) (citation omtted). Under section 1983, subject
tolimted imunity, state officials can be sued in their

i ndi vi dual capacity, even when they were acting within their
official capacities. 1d. |In order to inpose personal liability
under section 1983, a plaintiff is required “to allege, and be
prepared to prove, that the defendant has been personally and
directly involved in the alleged wongful conduct or
alternatively that the all eged wongful conduct occurred wthin

t he defendants’ actual know edge and acqui escence.” Johnakin v.

Gty of Phila., No. 95-1588, 1996 W. 18821, at *7 (E.D. Pa. Jan.

18, 1996)(citing Rode v. Dellarciprete, 845 F.2d 1197, 1207 (3d

Cir. 1988)).

In addition to her argunent that M. Douris has failed
to prove that he was deprived of a federally protected right, M.
Costell o raises the defense of qualified imunity. Under section
1983, the qualified inmmunity defense applies to officials who
have been sued in their personal capacity. “The purpose of
qualified imunity is to protect public officials fromliability
in situations involving extraordinary circunmstances and where
t hey neither knew or objectively should have known the

appropriate legal standard.” 1d. (citing Harlow v. Fitzgerald,
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457 U. S. 800, 819 (1982)). Specifically, qualified imunity
shi el ds governnent officials performng discretionary functions
fromcivil damages liability as long as their actions do not
violate clearly established statutory or constitutional rights

that a reasonabl e person woul d have known. Anderson v.

Creighton, 483 U.S. 635, 638 (1987)(citing Malley v. Briggs, 475

U S. 335, 341 (1986)(stating that qualified inmunity protects

all but the plainly inconpetent or those who knowi ngly violate

the law'); Henry v. Perry, 866 F.2d 657, 659 (3d Gr.

1989) (citations omtted). |In order for aright to be clearly
establ i shed, the contours of that right nust be “sufficiently
clear so that a reasonable official would realize his actions

violated the right.” Lewis v. State of Del. Dep’t of Pub.

I nstruction, 948 F. Supp. 352, 367 (D. Del. 1996)(citing

Anderson, 483 U. S. at 641).

Drawi ng all reasonable inferences in favor of M.
Douris, Ms. Costello is entitled to qualified imunity regarding
M. Douris’ section 1983 individual capacity claim The Court
finds that Ms. Costello’s conduct did not violate any clearly
established statutory or constitutional rights that a reasonabl e
person woul d have known. M. Costello pursued M. Douris in an
attenpt to enforce the County policy that applications be
conpleted in the Human Resources Ofice. Her actions were in

relation to her job duties and did not purposefully nor

16



arbitrarily involve any wongful conduct to deprive M. Douris of
any federal right. M. Douris’ vacuous assertions that Ms.
Costell o acted both arbitrarily and intentionally to deprive him
of several federal rights, are not only contradictory, but
di singenuous. (Pl.’s Resp. Defs.” Mdt. Summ J. at 15-25). \V/ g
Douris provides no evidence which proves that she arbitrarily or
pur posefully engaged in any wongful conduct to deprive him of
any federal right. Although M. Douris tries in vain to assert
sone cul pability on the part of Ms. Costello, it is the facts,
record and evi dence which proves the contrary. Under the unusual
circunstances of the May 6, 1999 incident, Ms. Costell o neither
knew or objectively should have known that her conduct may have
violated any clearly established statutory or constitutional
rights. As a result, Ms. Costello is entitled to qualified
i munity which shields her discretionary actions from civil
damages liability. Thus, sunmary judgnent is granted regarding
M. Douris’ section 1983 against Ms. Costello in her individua
capacity.

b. Oficial Capacity

M. Douris also sues Ms. Costello in her officia
capacity under section 1983. (Am Conpl. at 18-21). Under
section 1983, “official capacity suits ‘generally represent only
anot her way of pleading an action against an entity of which an

officer is an agent.’”” Halwani v. Glli, No. 99-1450, 2000 W
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968219, at *3 (E.D. Pa. July 13, 2000)(quoting G aham 473 U.S.

at 169 n.14)(citing Mnell v. Dep’'t of Soc. Servs. of Gty of

N.Y., 436 U S. 658, 690 (1978))(stating “[t]here is no |onger a
need to bring official-capacity actions agai nst | ocal governnent
officials, for under Mwnell, . . . local governnment units can be
sued directly for damages and injunctive or declaratory
relief.”). Since M. Douris has directly sued Bucks County under
section 1983, his official capacity suit against Ms. Costello is
unnecessary. Thus, summary judgnent is granted regarding M.
Douris’ section 1983 official capacity suit against Ms. Costello.
2. Section 1983 d ai m Agai nst Bucks County

Drawi ng all reasonable inferences in M. Douris’
favor, Defendants’ Motion for Sunmary Judgnent regarding M.
Douri s’ section 1983 clai magai nst Bucks County is deni ed because
there exi st genuine issues of material fact.

G Count VII. PHRA C ai m

In Count VII, M. Douris argues that Bucks County
unl awful Iy discrimnated against himin violation of the PHRA *
(Am Conpl. at 21). Bucks County argues that it is entitled to
summary judgnent on M. Douris’ PHRA clai mbecause M. Douris
filed an untinely claimwith the PHRC nore than 180 days after

the incident alleged in his Conplaint. (Defs.’” Br. Supp. Mot.

4 Pursuant to 28 U. S.C. section 1367(a), the Court
exerci ses supplenmental jurisdiction over M. Douris’ state |aw
cl ai ns.
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Summ J. at 29). Bucks County relies on the fact that “[M.]
Douris filed a conplaint wth the EECC on Decenber 9, 1998, 267
days after March 12, 1998, the date of the alleged discrimnatory
actions by the County.” (lLd. at 7). Although M. Douris dual
filed his conplaint with the EEOCC and the PHRC, he did not file a
conplaint wwth the PHRC prior to Decenber 9, 1998. (ld.). M.
Douris argues that in choosing to dual file, “his tinely filing
with the EEOCC becane a tinely filing with the PAHRC [sic].”
(Pl.”s Resp. Defs.” Mdt. Summ J. at 26).

“The PHRA states that ‘[a]lny conplaint filed pursuant
to this section nust be so filed within one hundred and ei ghty

days after the alleged act of discrimnation. Fieni v.

Pocopson Honme, No. 96-5343, 1997 W. 220280, at *7 (E.D. Pa. Apr.

29, 1997)(citing 42 Pa. Stat. 8§ 959(h)). Under the PHRA,
“[flailure to exhaust adm nistrative renedies . . . precludes
this Court fromexercising jurisdiction over a claimfor

violation of the PHRA.” 1d. (citing Parsons v. Phila.

Coordinating Ofice of Drug & Al cohol Abuse Prograns, 833 F

Supp. 1108, 1112 (E.D. Pa. 1993)). “The | anguage of the
provision is clear: In order to maintain a action under the PHRA
a plaintiff nust file a conplaint wwth the PHRC within 180 days
of the alleged discrimnatory conduct.” 1d. |In sone instances,
if the EEOC transmits the conplaint to the PHRC, a filing with

the EECC may al so qualify as a filing under the PHRA. 1d. “Even
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t hough the conplaint is filed with the PHRC in this manner,
however, it does not act to change the 180 day limtation.” 1d.
In the case where the EEOCC has transmitted a conplaint to the
PHRC, “the 180 day period I[imtation would remain the sane -- it
woul d not mraculously transforminto the 300 day |[imtation
nmerely because the EEOC was involved in its transmttal.” 1d.

M. Douris’ claimunder the PHRA was untinely fil ed
because it was dual filed with the PHRA 267 days after the date
of the alleged discrimnatory actions by Bucks County. Thus, M.
Douris is precluded frombring a clai munder the PHRA. As a
result, Bucks County is granted summary judgnent on this count.

H  Count VIIlI. State Constitutional C ains

In Count VIII, M. Douris alleges that Ms. Costell o and
Bucks County violated M. Douris’ rights under the Pennsylvania
Constitution. (Am Conpl. at 22-23) M. Costell o and Bucks
County argue that they are immune fromliability for all state
| aw clainms pursuant to the Political Subdivision Tort C ains Act
(“PSTCA").> (Defs.’” Br. Supp. Mot. Summ J. at 29)(citing 42
Pa.C.S. A. 88 8541 et seq.). Section 8541 of the PSTCA states
that "except as otherw se provided in this subchapter, no | ocal

agency shall be |iable for any damages on account of any injury

> “The governnental immunity granted by PSTCA applies only
to state lawclains. It has no effect upon plaintiff’'s federal
civil rights clainms.” Cooper v. City of Chester, 810 F. Supp.
618, 625 (E.D. Pa. 1992)(citing Wade v. Pitts., 765 F.2d 405 (3d
Cr. 1985)).
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to a person or property caused by the act of the | ocal agency or
any enpl oyee thereof or any other persons.” 42 Pa.C. S. A § 8541.
“The general rule of the Act is that | ocal agencies and their

enpl oyees are imune fromsuit.”® Cooper v. Gty of Chester, 810

F. Supp. 618, 625 (E.D. Pa. 1992)(citing 42 Pa.C.S.A §§ 8541 &
8545). However, there are exceptions to this general rule which
are found in 42 Pa.C. S. A, 88 8542 & 8550. 1d. Thus, under the
Act, “defendants are immune fromthe pendent state law clains in
the instant case unless those clains fall into one of the
categories enunerated in 8 8542 or 8§ 8550.” 1d.

Section 8542(b) contains eight exceptions to the
general grant of immunity provided by section 8541 of the PSTCA
Id. Under section 8542(b),

liability may be inposed on a | ocal agency
for the negligent acts of the | ocal agency or
its enployees acting within the scope of
their office or duties [involving]: (1)
vehicle liability; (2) the care, custody and
control of personal property; (3) the care,
custody and control of real property; (4)
trees, traffic controls and street |ighting;
(5) utility service facilities; (6) streets;
(7) sidewal ks; and (8) the care, custody and
control of animals.

Atkinson v. Gty of Phila., No. 99-1541, 2000 W. 295106, at *2

(E.D. Pa. Mar. 20, 2000)(citing 42 Pa.C.S. A 8§ 8542). Since M.

® Bucks County is a “local agency” wthin the neani ng of
the PSTCA. 42 Pa.C.S. A 8 8501; Danron v. Smith, 616 F. Supp.
424, 426 (E.D. Pa. 1985)(stating, “A local agency includes any
government unit other than the Commonweal th government.”)
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Douris does not conplain of any conduct by the Defendants that
falls within any of these eight categories, section 8542(b) is
not applicable in this case.

Under section 8550 of the PSTCA, the Act’'s “broad
immunity is not granted for intentional torts.” Cooper, 810 F
Supp. at 626. Specifically, the blanket of imrunity under
section 8541 is lifted in cases when a governnental enpl oyee

caused an injury and that “act constituted a crine, actual fraud,
actual malice or wilful m sconduct.” Id. (citing 42 Pa.C. S. 8
8550). However, under section 8550, “it is only the imunity of
t he governnental enployee that caused the injury which is

el imnated under this provision.” Lununba v. Phila. Dept. of

Human Servs., No. 98-5195, 1999 W 345501, at *5 (E. D Pa. May 21,

1999). Thus, even if the requirenents of section 8550 are net,
the inmunity of the | ocal governnent entity remains intact |d.
(citing Parsons, 833 F. Supp. at 1118 (citations omtted)). As a
result, section 8550 does not provide an exception to Bucks
County’s immunity because, as a |ocal governnent entity, Bucks
County’s immunity remai ns conpl ete.

The Court also finds that section 8550 does not
provi de an exception to Ms. Costello’s immunity under the PSTCA.
Ms. Costello argues that she is entitled to imunity because
“InJone of the clains against [Ms.] Costello constitute willful

m sconduct and none of the clains asserted fall within the
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exceptions to imunity set forth in the Political Subdivision
Tort Clainms Act.” (Defs.’” Br. Supp. Mot. Summ J. at 30).

Wt hout addressing Ms. Costell o’ s argunent that none of the

cl ai ns agai nst her constituted willful m sconduct, M. Douris
argues that Ms. Costello is not entitled to imunity because her
actions were crimnal in nature. (Pl.’s Resp. Defs.” Mt. Summ
J. at 27-30). Since Ms. Costello was never charged with a
crimnal offense in relation to the May 6, 1999 incident and has
been granted summary judgnent on all of M. Douris’ clains,
infra, section V., she has denpnstrated, as a natter of |aw, that
her conduct did not constitute a crine, actual fraud, actual

malice or willful msconduct under section 8550. Inre Cty of

Phila. Litig., 849 F. Supp. 331, 364 (E.D. Pa. 1994), aff’d i

part, rev’'d in part, dism ssed in part, 49 F.3d 945 (3d Gr.

1995), cert. denied, 516 U S. 863 (Cct. 2, 1995); 42 Pa.C.S. A 8§

8550. Thus, Ms. Costello is entitled to imunity under the PSTCA
regarding M. Douris’ state constitutional clainms. As a result
of the immunity provided under the PSTCA, both Bucks County and
Ms. Costello are granted sunmary judgnent with respect to M.
Douris’ state constitutional clains.

. Count I X  Abuse of Process

In Count I X, M. Douris alleges that Ms. Costello

initiated a crimnal proceeding with an inproper purpose. (Am

Conpl. at 23). In order to state a claimfor abuse of process,
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M. Douris nust prove that Defendants: “(1) used a | egal process
against [the plaintiff]; (2) primarily to acconplish a purpose
for which the process was not designed; and (3) harm has been

caused to [the plaintiff].” Setchko v. Township of Lower

Sout hanpt on, No. 00-3659, 2001 W 229625, at *4 (E.D. Pa. Mar. 8,

2001)(citing Gen. Refractories Co. v. Liberty Mut. Ins. Co., No.

CIV. A 97-7494, 1999 W. 1134530, at *4 (E.D. Pa. Dec. 9, 1999)).
A claimfor abuse of process requires “sone proof of a ‘definite
act or threat not authorized by the process, or ained at an
objective not legitimate in the use of the process.’”’ Bristow

v. O evenger, 80 F. Supp.2d 421, 431 (MD. Pa. 2000)(citing

WIllians v. Fedor, 69 F. Supp.2d 649, 673 (MD. Pa. 1999), aff’d,

211 F.3d 1263 (3d Gr. 2000)(citation omtted)). The Suprene
Court of Pennsylvania has stated that:

[t]he gist of an action for abuse of process
is the inproper use of process after it has
been issued, that is, a perversion of it. An
abuse is where the party enploys it for sone
unl awf ul object, not the purpose which it is
intended by the law to effect; in other
words, a perversion of it.

|d. at 431 (citing McCee v. Feege, 535 A 2d 1020, 1023 (Pa.

1987) (citations omtted)). Therefore, “a section 1983 claimfor

" Sone exanpl es of actions “for which recovery may be had
under the abuse of process tort include extortion by neans of
attachnent, execution or garni shnent, and bl ackmai|l by neans of
arrest or crimnal prosecution.” Russoli v. Salisbury Township,
126 F. Supp.2d 821, 858 (E.D. Pa. 2000)(citing Bristow v.

A evenger, 80 F. Supp.2d 421, 431 (MD. Pa. 2000)).
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mal i ci ous abuse of process lies where ‘prosecution is initiated
legitimately and thereafter is used for a purpose other than that

intended by the law.”” 1d. (quoting Rose v. Bartle, 871 F.2d

331, 350 (3d Cir. 1989)(citation omtted)). However, “[t]here is
no cause of action for abuse of process if the clainmant, even
with bad intentions, nerely carries out the process to its

aut hori zed conclusion.” |d.(quoting Caneron v. Graphic Mnt.

Ass’n, Inc., 817 F. Supp. 19, 21 (E.D. Pa. 1992)).

Ms. Costello argues that M. Douris is unable to
survive sunmary judgnent on this claimbecause he has not
“presented evidence that ‘the crimnal action against [him was
initiated legitimately and then perverted.’” (Defs.’” Br. Supp.
Mot. Summ J. at 32)(quoting Bristow, 80 F. Supp.2d at 431.)
According to Ms. Costello, M. Douris fails to allege that the
charges were legitimately brought and then perverted because he
accuses Ms. Costello of conspiring to bring false crimnal
charges against him (ld.)(citing Caneron, 817 F. Supp. at 21).
M. Douris argues that his abuse of process claimhas been
adequately presented “[s]ince the process initiated against M.
Douris was comenced days following his protected activities, and
because there was deceit used to convict him” (Pl.’ s Resp.
Defs.” Mot. Summ J. at 31).

Taking all reasonable inferences in favor of M.

Douris, the Defendants are entitled to summary judgnent on the
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abuse of process claim In his Arended Conplaint, M. Douris
specifically states that his abuse of process claimis based on
Ms. Costello’s “acts in initiating crimnal process for a purpose
not designed for that process.” (Am Conpl., § 151). WM. Douris
al so alleges that Ms. Costello conspired to file false crimna
charges against him (ld., ¥ 110). Seemngly, M. Douris

confuses his claimof nmalicious prosecution with his abuse of
process claim As expl ained by the Pennsylvania Suprene Court, “
[mMalicious use of civil process [or malicious prosecution] has
to do with the wongful initiation of such process, while abuse
of civil process [or crimnal process] is concerned with a
perversion of a process after it is issued.” Bristow, 80 F.
Supp. 2d at 431 (citing McGee, 535 A 2d at 1023)(citations
omtted)). Since M. Douris has filed a malicious prosecution
claimand he fails to claimor prove that the crimnal process
against himwas legitimately initiated and then perverted, he
cannot maintain a claimfor abuse of process.

Defendants are also entitled to summary judgnent on M.
Douri s’ abuse of process claimbecause they have proven that
probabl e cause existed for the crimnal proceedi ngs they
initiated against M. Douris. See infra, section IV.J. Through
t heir pl eadi ngs and exhi bits, Defendants have denonstrated that

no perversion of the crimnal process took place and that they

carried out the crimnal proceeding to its authorized concl usion.
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Id. The proof provided by the Defendants, and the conpl ete |ack
of proof offered by M. Douris, shows that the crim nal
proceedi ngs agai nst himwere validly brought and tri ed.
Accordi ngly, Defendants are granted summary judgnent in their
favor as to M. Douris’ abuse of process claim
J. Count X. Mlicious Prosecution

In Count X, M. Douris alleges that Ms. Costello
maliciously initiated crimnal charges and prosecuted a case
against him®“in retaliation of Plaintiff[‘s] law [sic] and
protected activities [sic], and done to punish Plaintiff for |aw
[sic] conduct.” (Am Conpl., § 154). Under Pennsyl vani a | aw,
M. Douris nmust prove that: (1) Defendants instituted proceedi ngs
agai nst him(a) w thout probable cause and (b) with malice, and

(2) the proceedings were termnated in his favor. Glbert v.

Feld, 842 F. Supp. 803, 814 (E.D. Pa. 1993)(citing Giffiths v.

CIGNA Corp., 988 F.2d 457, 463 (3d CGr. 1993), cert. denied, 510

U S 865 (1993); Kelley v. Gen. Teansters, Local Union 249, 544

A 2d 940, 941 (Pa. 1988)). Al of the elenents of a nalicious
prosecution claimare required to be proven, “[i]f any of these
el ements cannot be proven, the malicious-prosecution plaintiff
cannot prevail.” 1d. at 814.

Def endants argue that M. Douris’ malicious prosecution

claimfails, as a matter of |aw, because he is unable to prove
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his prima facie case.® (Defs.’ Br. Supp. Mdt. Summ J. at 33).
Specifically, Defendants argue that M. Douris cannot prove al

of the elenents of a claimof malicious prosecution because “it
is clear that probable cause existed for the charges brought

agai nst [M.] Douris because there was a conviction.”® (Defs.’
Br. Supp. Mot. Summ J. at 33). Regarding the el enent of
probabl e cause, M. Douris argues that “the jury can determ ne
that the police did not have probabl e cause because they had
spoken to the independent eyew tnesses, who told themthat it was
[Ms.] Costello that [sic] pursued M. Douris and he was
retreating.” (Pl.’s Resp. Defs.” Mot. Summ J. at 32).

Def endants are entitled to summary judgnent because M. Douris
has failed to prove the necessary el enent of absence of probable
cause in his malicious prosecution claim

In a claimfor malicious prosecution, probable cause is

8 Defendants also argue that “M. Douris’ malicious
prosecution clains fail because liability nmay not be inposed upon
a County for malicious prosecution.” (Defs.’” Br. Supp. Mit.

Summ J. at 33). The Court chose not to address this defense
because it has found that M. Douris is unable to prove his prinm
facie case of malicious prosecution.

°® Defendants argue that M. Douris is unable to prove that
the crimnal proceedings termnated in his favor because he was
found guilty of harassment and not guilty of disorderly conduct.
(Defs.” Br. Supp. Mot. Summ J. at 33). The Court will not
address whether the crimnal proceedings termnated in M.
Douris’ favor because M. Douris has failed to prove that
Def endants instituted the proceedi ngs agai nst himw t hout
probabl e cause and, therefore, his claimfails as a matter of
I aw.
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an indi spensable element. Glbert, 842 F. Supp. at 814 (quoting

Byers v. Ward, 84 A 2d 307, 309 (Pa. 1951)). *“A person who

institutes a crimnal proceeding with clear malicious intent
cannot be held liable for the tort of malicious prosecution if,

at the tinme of initiating charges, he or she has probabl e cause
to believe that a crinme has been commtted.” 1d. Probable cause
has been defined as “proof of facts and circunstances that would
convince a reasonabl e, honest individual that the suspected

person is guilty of a crimnal offense.” Lippay v. Christos, 996

F.2d 1490, 1502 (3d Cir. 1993)(citing Giffiths, 988 F.2d at 464,
Bruch v. dark, 507 A 2d 854, 857 (Pa. Super. 1986)). A finding

of “probabl e cause does not depend on the state of the case in
poi nt of fact but upon the honest and reasonabl e belief of the

party prosecuting.” 1d. (quoting MIller v. Pennsylvania R Co.,

89 A 2d 809, 811 (Pa. 1952)). Specifically, a finding of
probabl e cause depends upon: “(1) whether the defendant honestly
bel i eved that the accused commtted the crinme for which the
accused was prosecuted (the subjective conponent); and (2)

whet her the defendant reasonably believed that the accused was
guilty of the crine charged (the objective conponent).” Glbert,

842 F. Supp. at 815(citing Neczypor v. Jacobs, 169 A 2d 528, 530

(Pa. 1961)(citation omtted)).
The heavy burden of denonstrating the absence of

probabl e cause lies with the plaintiff. 1d. at 14(citing Sinpson
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v. Montgonery Ward & Co., 46 A 2d 674, 676 (Pa. 1946)). 1In a

mal i ci ous prosecution case, the question of the existence of
probabl e cause generally is a question for the court.!® Bristow,
80 F. Supp.2d 421, 433 (citing Glbert, 842 F. Supp. at 815;

Si npson, 46 A 2d at 675). However, “when the probable cause
determ nati on depends upon disputed i ssues of fact, the court
should submt the factual disputes to the jury, and then nmake the
probabl e cause determ nati on based upon the jury’'s findings.”

ld. at 434 (citing Sinpson, 46 A 2d at 678-79; Thonmas v. E.J.

Korvette, Inc., 476 F.2d 471, 475 (3d Gr. 1973)). In this case,

the determ nati on of probable cause does not depend upon di sputed

10 wWhen appl ying Pennsylvania law to the i ssue of probable
cause, there is a divergence anong district courts regarding
whet her the existence of probable cause is a question for a judge
or jury. See Bristowyv. Cevenger, 80 F. Supp.2d 421, 433-34
(MD. Pa. 2000)(analyzing the split anobng the courts and deci di ng
that “the question of probable cause is a question for the court
and not the jury”); Russoli v. Salisbury Township, 126 F. Supp.2d
821, 871 (E.D. Pa. 2000)(stating “[i]n a malicious prosecution
case, the question of probable cause is for the court and not the
jury’); Glbert v. Feld, 842 F. Supp. 803, 815 (E.D. Pa. 1993)
(stating that “Pennsylvania courts treat the existence of
probabl e cause as a | egal question for the court to decide before
trial”); Sinpson v. Montgonery Ward & Co., 46 A 2d 674, 676 (Pa.
1946) (stating “[t]here is no principle nore firmy inbedded in
the law than the principle that in a case of malicious
prosecution, the question of want of probable cause for the
crim nal prosecution which gave rise to the civil action, is a
guestion not for the jury but for the court.”) But see, Gatter v.

Zappile, 67 F. Supp.2d 515, 519 (E.D. Pa. 1999)(stating that the
guestion of probable cause is generally a jury question); Tel epo
v. Palner Township, 40 F. Supp.2d 596, 611 (E.D. Pa. 1999) (sane).
In this particular case, relying upon the analysis in Bristow and
Pennsyl vania | aw, the Court finds that the existence of probable
cause is a legal question for the Court to decide. Bristow, 80 F
Supp. 2d 803.

30



i ssues of fact, therefore, the Court will determ ne whether
probabl e cause exi sted.

Based on the facts of this case, and draw ng al
reasonabl e inferences in favor of M. Douris, the Court finds
that he has failed to show that the Defendants initiated the
crim nal proceedi ng agai nst himw t hout probable cause. The
Court makes this finding of probable cause based on review of the
followng: (1) the facts and pl eadings of this case; (2) notes of
testinony in both the Court of District Justice Aiver Goman and
the Common Pl eas Court of Bucks County Pennsylvania (Defs.’ WMot.
Summ J., Exs. Cand D); (3) investigation notes of the incident
by Detective Kostick (ld., Ex. L); (4) the Commonweal t h of
Pennsyl vania Non-Traffic G tation Summons for harassnent and
di sorderly conduct (ld., Ex. N); and (5) deposition transcripts
of the parties and people involved in the incident (ld., Exs. B
E, KK M Defs.” Reply Br. Pl.’s Resp. Mot. Summ J., Ex. LL).

The af orenentioned evi dence shows that, at the tinme of
instituting the crimnal charges against M. Douris, the

Def endants honestly and reasonably believed that M. Douris was
guilty of the crine of disorderly conduct. However, it is not

t he Def endants who shoul der the burden of proving probable cause,
but it is M. Douris’ burden to prove a | ack of probabl e cause.
Based on the significant evidence showi ng the existence of

probabl e cause and the conplete |ack of evidence to the contrary,
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M. Douris has failed to show that Defendants instituted the
crim nal proceedi ngs agai nst himw thout probable cause. This
failure proves to be fatal to M. Douris’ malicious prosecution
claim therefore, Defendants are entitled to summary judgnent on
Count X
K. Count XI. Cvil Conspiracy

M. Douris has abandoned this claim (Pl."s Resp.
Defs.” Mot. Summ J. at 25). Therefore, Count Xl is dismssed
W th prejudice.

V. CONCLUSI ON

Summary judgnent is denied regarding M. Douris’ claim
of discrimnation under the ADA (Count 1) because genui ne issues
of material fact exist. Summary judgnent is granted in Ms.
Costello’s favor regarding M. Douris’ Title |11l claimunder the
ADA (Count 11), however, the Court denies Bucks County’ s Mbtion
for Summary Judgnent on this Count. Likew se, summary judgnent
is granted in Ms. Costello favor regarding M. Douris’ claim of
retaliation under the ADA (Count 111), but denied as to Bucks
County. Bucks County’s Mdtion for Sunmary Judgnent is denied
regarding M. Douris’ age discrimnation claimunder the ADEA
(Count V). M. Douris’ civil rights conspiracy claim (Count V)
is dismssed with prejudice because M. Douris has abandoned this
claim M. Costello is granted summary judgnent, in her

i ndi vidual and official capacity, regarding M. Douris’ section

32



1983 claim (Count VI). However, Bucks County’s Mdtion for
summary judgnent pertaining to M. Douris’ Count VI is denied.
Def endants are granted summary judgnent regarding M. Douris’
PHRA claim (Count VIl1). As a result of the inmunity provided
under the PSTCA, both Defendants are granted summary judgnent on
M. Douris’ state constitutional clainms (Count VIII1). Defendants
are al so granted sunmary judgnent regarding both M. Douris’
abuse of process claim (Count |1X) and malicious prosecution claim
(Count X). M. Douris’ civil conspiracy claim (Count XI) is
di sm ssed with prejudi ce because M. Douris has chosen to abandon
this claim

An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES GEORGE DOUR! S, : ClVIL ACTI ON
Plaintiff, :
v. : No. 99- 3357
COUNTY OF BUCKS,
MARI E COSTELLO, and
SCOTT BROBST,

Def endant s.

ORDER
AND NOW this 3rd day of July, 2001, after consideration
of Defendants’ Mdtion for Summary Judgnent (Dkt. No. 37), and the

Responses and Replies thereto, it is hereby ORDERED t hat:



Summary judgnent is denied regarding M. Douris’

cl ai mof discrimnation under the ADA (Count 1I)
because genui ne issues of material fact exist.
Summary judgnent is granted in Ms. Costello’s
favor regarding M. Douris’ Title Ill claimunder
the ADA (Count 11), however, the Court denies
Bucks County’s Modtion for Summary Judgnent on this
Count .

Li kewi se, sunmary judgnent is granted in M.
Costell o’ s favor regarding M. Douris’ claimof
retaliation under the ADA (Count I111), but denied
as to Bucks County.

Bucks County’s Modtion for Summary Judgnent is
denied regarding M. Douris’ age discrimnation

cl ai munder the ADEA (Count V).

M. Douris’ civil rights conspiracy claim(Count V)
is dismssed with prejudi ce because M. Douris has
abandoned this claim

Ms. Costello is granted summary judgnent, in her

i ndi vidual and official capacity, regarding M.
Douris’ section 1983 claim (Count VI). However,
Bucks County’s Modtion for summary judgment
pertaining to M. Douris’ Count VI is denied.

Def endants are granted summary judgnent regarding

M. Douris’ PHRA claim (Count VII).



10.

11.

12.

As a result of the immunity provided under the
PSTCA, both Defendants are granted sunmmary judgnent
on M. Douris’ state constitutional clains (Count

VITT).

Def endants are al so granted sunmary j udgnent
regarding both M. Douris’ abuse of process claim
(Count I X) and malicious prosecution claim(Count
X) .

M. Douris’ civil conspiracy claim(Count Xl) is

di sm ssed with prejudi ce because M. Douris has
chosen to abandon this claim

Since summary judgnent has been granted in Ms.
Costell o’ s favor regarding all clains against her,
Ms. Costello is dismssed fromthis action with
prej udi ce.

As a result of the Court’s disposition of

Def endants’ Modtion for Sumrary Judgnent, the
parties shall file their Joint Pretrial Oder on or
before July 13, 2001. This case shall be

i mredi ately placed in the Court’s trial pool,
subject to the rules of the Legal Intelligencer, on

the date of the filing of the Joint Pretrial Oder.

BY THE COURT:



Robert F. Kelly,



