IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAVVRENCE HAMVIOND : ClVIL ACTION
V.

Cl TY OF PH LADELPHI A,

JOHN TI MONEY, Conm ssioner, Lt.

CHARLES LORENZ, Sgt. YCOLANDA :

LLOYD, and DRUGSCAN, | NC. : No. 00-5082

MEMORANDUM CORDER

This action arises out of plaintiff’s termnation from
t he Phil adel phia Police Departnment (the “Departnent”). Presently
before the court is defendant Drugscan’s Mdtion to D sm ss Count
Seven of Plaintiff’'s Conplaint. The pertinent facts as all eged
by plaintiff are as foll ows.

Plaintiff was a police officer with the Departnent,
assigned to District # 17 (the “District”). During his
i nvestigation of suspicious activity while on duty on QOctober 3,
1998, plaintiff entered a roomin which several persons were
snoki ng marijuana. He thus exposed hinself to marijuana snoke.
Plaintiff was unable to arrest the persons snoking marijuana, and
did not confiscate evidence of drug use or wite an incident
report. Several mnutes after this incident, plaintiff arrested
a fugitive who he transported to the District. Wile at the
District, plaintiff was ordered by Sgt. Lloyd to provide her with
a urine sanple. Plaintiff informed Sgt. LlIoyd of his recent
exposure to marijuana and resuned his duties. Drugscan, Inc.

anal yzed plaintiff’s urine and reported to the District that it



had tested positive for marijuana. The urine sanple contained 28
nanograns of marijuana whi ch exceeded the 20 nanogramlimt set
under Directive 55.

Lt. Lorenz, an officer with the Departnent’s Internal
Affairs (“1AD") Unit, interviewed plaintiff on October 8, 1998
and again on Qctober 9, 1998 about his activities on Cctober 3,
1998. Plaintiff was suspended on Cctober 9, 1998 and was
term nated on Novenber 7, 1998. The term nation was affirnmed by
the Phil adel phia Cvil Service Comm ssion on June 29, 1999, and
by the Phil adel phia Court of Common Pl eas on March 24, 2000.1
Plaintiff initiated this action on Novenber 6, 2000.

Plaintiff asserts clains against Drugscan for violation
of his First and Fourteenth Anendnent rights (Count Two) for
conspiring to violate his constitutional rights (Count Five), for
violation of Article 1, Sections 1, 7 and 26 of the Pennsylvania
Constitution (Count Six) and for negligence (Count Seven).?2

In Count Seven, plaintiff asserts that Drugscan
breached a duty of care owed to plaintiff to “properly maintain

control of the urine sanple for tanpering and contam nation

The court has consi dered the existence and substance of the
Commi ssion’s opinion which is referenced in the conplaint. See
Sout hern Cross Overseas Agencies, Inc. v. WAh Kwong Shi ppi ng
G oup, Ltd., 181 F.3d 410, 427 n.7 (3d Cr. 1999). The court
takes judicial notice of the Court decision but has not
considered its factual conclusions as it is not referenced in the
conplaint. [|d. at 426.

2The conpl ai nt does not contain a Count Four.
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properly maintain testing devices for accurate testing, use
properly trained, educated, experience [sic] or licensed
personnel to test sanple Plaintiff’s urine sanple, properly
mai ntain accurate records for the urine sanple, and properly
supervise its personnel to ensure the tests were perforned
correctly, the sanple was not contam nated, and the records
accurately showed the history for the sanple fromthe tinme it was
received to end.”

Dismssal for failure to state a claimis appropriate
when it clearly appears that the plaintiff can prove no set of
facts to support the claimwhich would entitle himor her to

relief. See Conley v. G bson, 355 U S. 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d G r. 1984). Such a notion

tests the legal sufficiency of a claimaccepting the veracity of

the claimant's allegations. See Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Gr. 1990); Sturmv. dark, 835 F.2d 1009,

1011 (3d Cir. 1987). A claimmay be dism ssed when the facts
all eged and the reasonable inferences therefromare legally

insufficient to support the relief sought. See Pennslyvania ex

rel. Zimrerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Gr.

1988).
To state a negligence clai munder Pennsylvania | aw,
plaintiff rmust allege a duty or obligation recognized by the | aw

requiring the actor to conformto a certain standard of conduct



for the protection of others against unreasonable risks; a
failure on that person’s part to conformto the standards

requi red; a causal connection between the conduct and a resulting
injury; and, actual |oss or damage resulting to the interest of

another. See Ferry v. Fisher, 709 A 2d 399, 402 (Pa. Super.

1998). See also J.E.J. v. Tri-County Big Brothers/Big Sisters,

Inc., 692 A 2d 582 (Pa. Super. 1997) (“[t]he elenents of a cause
of action based on negligence are a duty, a breach of that duty,
a causal relationship between the breach and the resulting
injury, and actual |o0ss”).

A drug | aboratory owes no duty of care to a custoner’s
enpl oyee when it perforns drug screening tests on the enpl oyee on

behal f of the custoner. See Ney v. Axelrod, 723 A 2d 719, 722

(Pa. Super. 1999) (plaintiff cannot sue drug | aboratory and
doctor who perforned drug screening tests on plaintiff for
negl i gence as there was no physician-patient relationship giving
rise to duty of care). Simlarly, a patient cannot maintain an
action in negligence against a physician where a third party has

sponsored the patient’s exam nation. See Pronubol v. Hackett,

686 A.2d 417, 420-21 (Pa. Super. 1996) (physician owed no duty of
care to patient when insurance conpany sponsored exan nation in

connection with application for life insurance); Tonko v. Marks,

602 A 2d 890, 892 (Pa. Super. 1992) (plaintiff whose enpl oyer

sponsored nedi cal exam nation cannot maintain negligence action



agai nst exam ni ng doctor as there was no doctor-patient

relationship or duty of care). See also Elia v. Erie Ins.

Exchange, 581 A 2d 209, 212 (Pa. Super. 1990) (plaintiff cannot
mai ntain clains for fraud and deceit agai nst doctor who exam ned
plaintiff for insurance conpany to determne fitness to work).
Drugscan tested plaintiff’s urine on behalf of the
Departnent. There are no allegations of any other relationship
bet ween Drugscan and plaintiff. Drugscan owed no duty of care to
plaintiff. In the absence of a duty of care, plaintiff cannot
make out a negligence clai magai nst Drugscan.?
ACCORDI NG&Y, this day of June, 2001, upon
consi deration of defendant Drugscan Inc.’s Mdtion to Dismss
Count VIl of Plaintiff’s Conplaint (Doc. #4) and plaintiff’s
response thereto, IT IS HEREBY ORDERED that said Mdtion is

GRANTED.

BY THE COURT:

JAY C. VWALDMAN, J.

]In responding to defendant’s notion, plaintiff also
suggests that he has standing to sue as a third party beneficiary
to the contract between Drugscan and the City. There is,
however, no allegation or suggestion that both Drugscan and the
City intended to benefit plaintiff. See Scarpitti v. Wborg, 609
a.2d 147, 150-51 (Pa. 1992). 1In the context of enployee drug
testing, such an intent is highly inprobable and cannot
reasonably be inferred. See Ribgy v. dinical Reference
Laboratory, Inc., 995 F. Supp. 1217, 1227 (D. Kan. 1998) (“courts
have hel d universally that test subjects are not third-party
beneficiaries of contracts between enployers and | aboratories”).
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