IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MERI T | NDUSTRI ES, | NC. : AVIL ACTI ON

VS.
NO 00- Cv-2531
PETER FEUER, ADRI ENNE FEUER
and M LLENI UM RESERVE CORP

VEMORANDUM AND ORDER

JOYNER, J. June , 2001

By way of the notion presently before the Court, Defendants
request that the Court re-classify certain docunents which
Plaintiff has designated as “highly confidential —for attorneys’
eyes only” (thereby preventing those docunents from being seen by
t he defendants thenselves) to “confidential” (entitling
defendants to access themto assist in the preparation of their
defense). For the reasons which follow, the notion shall be
gr ant ed.

Backqgr ound

This case has its origins in the sale of the assets of
def endant s’ amusenent game nmanufacturing business, Merit
| ndustries, Inc. (“Ad Merit”) to Merit Acquisition Corporation
(“MAC’) in August, 1998. As part and parcel of the sales
transacti on, Defendant Peter Feuer, O d Merit’'s sole owner and

f ounder, becane a sharehol der and nenber of the Board of



Directors of MAC and executed a non-conpetition agreenent under
whi ch he agreed to refrain fromengaging in any conpeti ng

busi ness for five years. M. Feuer also agreed to and did stay
on as an enpl oyee of Merit Industries (now “New Merit”) and
continued to run the day-to-day operations of the business until
February, 1999 when New Merit hired a new Chief Executive
Oficer.?

Shortly thereafter, New Merit experienced a significant
decline in sales, particularly to its overseas custoners.
Plaintiff’s conplaint avers that the defendants effectively
m srepresented the conpany’s financial picture prior to the sale
of the company by, inter alia, tax evasion, conspiring and
bri bing overseas distributors into buying large quantities of
ganes and ot herwi se m srepresenting the nature of the conpany’s
busi ness practices. Plaintiff seeks relief under the Racketeer
I nfl uenced Corrupt Organi zations Act (“RICO), 18 U S.C
881962(c) and (d), the common | aw theories of breach of contract
and fraud, and a declaratory judgnent. For their part,

Def endants deny any w ongdoi ng and assert that Plaintiff’s
damages were caused by its own m smanagenent or by changi ng
mar ket condi tions over which Defendants had no control.

Subsequent to the filing of the conplaint, the parties

1 At sone point after the asset purchase, Merit Acquisition
Corp. changed its name to Merit Industries, Inc.
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negoti ated and entered into a Confidentiality Agreenent which was
approved by the Court on February 20, 2001. Under the terns of
that agreenent, any nmatter stanped “Confidential” is not to be
shown, discussed or otherw se nmade avail able to anyone other than
(1) counsel for the parties and any of the enpl oyees thereof to
whom access i s necessary for purposes of this lawsuit only; (2)
out si de experts enployed or retained by a Party; (3) the parties;
(4) court reporters; and (5) the Court. However, if a party
believes that any Confidential Matter is of such a nature that it
shoul d not be shown to the opposing party, the producing party
may | abel it “Hi ghly Confidential.” Counsel for the opposing
party is then permtted to examne the material to determ ne

whet her he or she will agree to the “Hi ghly Confidential”
designation. |If the designation is objected to, the producing
party has 10 days to respond to the objection and the parties
have fifteen days thereafter to resolve the matter. |If they
cannot reach an agreenent after that tine, the objecting party
may file a notion with the Court.

In this case, Defendants aver that Plaintiff has produced
sone si x boxes of materials which it has designated “Hi ghly
Confidential.” |Included anong these materials are nunerous
public records such as issued U S. patents and brochures for dart
garmes sold by Merit dating back to 1995, invoices and

correspondence relating to international customers of both Ad



Merit and New Merit, the conpany’s business plan for the year
2000, financial statenents, organizational charts and nonthly
financial reports. Defendants assert that since they had al ready
been privy to many of these docunents when Peter Feuer was
Merit’s sole owner and their primary defense to this suit is the
current m s-managenent of the conpany, the “Hi ghly Confidential”
desi gnation is inproper. Plaintiff argues that the designation
IS necessary to protect its nost sensitive business information
frombeing revealed to its conpetitors.

Di scussi on

It is well-established that courts have the power to grant
confidentiality orders over material not on file with the court
and that a district court retains the power to nodify or lift

confidentiality orders that it has entered. Seattle Tines Co.

v. Rhinehart, 467 U.S. 20, 33, n.19, 104 S.C. 2199, 2207, n.19,

81 L.Ed.2d 17 (1984); Pansy v. Borough of Stroudsburg, 23 F.3d

772, 784, 785 (3¢ Cir. 1994).

Simlarly, Fed. R CGv.P. 26(c)(7) permts “a party” or
“person from whom di scovery is sought” to nove the court for a
protective order and provides that “for good cause shown,” the
court “may make any order which justice requires to protect a
party or person from annoyance, enbarrassnent, oppression or
undue burden or expense including...that a trade secret or other

confidential research, devel opnent or commercial information not



be revealed or be revealed only in a designated way...” Thus,
the power to grant confidentiality orders is not unlimted and

such orders should not be granted arbitrarily. Lee v. ART.

Studio day Conpany, Inc., 2001 U S. Dist. LEXIS 6078 (E.D. Pa.

2001) .

It has been held that “good cause” is established on a
show ng that disclosure will work a clearly defined and serious
injury to the party seeking closure. The injury nust be shown
wth specificity. Pansy, 23 F.3d at 786, citing Publicker
| ndus., Inc. v. Cohen, 733 F.2d 1059, 1071 (3¢ Cir. 1984).

Broad al |l egations of harm unsubstantiated by specific exanpl es
or articul ated reasoning, do not support a good cause show ng.
The burden of justifying the confidentiality of each and every

docunent sought to be covered by a protective order remains on

the party seeking the order. 1d. See Also: MKenna v. City of

Phi | adel phia, 2000 U.S. Dist. LEXIS 15735, *3 (E. D. Pa. 2000).

The Third G rcuit has further recogni zed several factors,
whi ch are neither mandatory nor exhaustive, that may be
consi dered in eval uati ng whet her good cause exi sts:

1) whether disclosure will violate any privacy interests;

2) whether the information is being sought for a legitinmate
pur pose or for an inproper purpose;

3) whether disclosure of the information will cause a party
enbarrassnent ;

4) whether confidentiality is being sought over information
inmportant to public health and safety;
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5) whether the sharing of information anong litigants wll
pronote fairness and efficiency;

6) whether a party benefitting fromthe order of
confidentiality is a public entity or official; and

7) whether the case involves issues inportant to the public.

d ennede Trust Conpany v. Thonpson, 56 F.3d 476, 483 (3¢ Cir

1995), citing Pansy, 23 F.3d at 787-791. Wat’'s nore, the
district court’s analysis of these factors should al ways reflect
a bal ancing of private versus public interests and discretion
should be left with the court to evaluate the conpeting
considerations in light of the facts of individual cases. By
focusing on the particular circunstances in the cases before
them courts are in the best position to prevent both the overly
broad use of confidentiality orders and the unnecessary denial of

confidentiality for information that deserves it. 1d. See Also:

County Council of Northampton County v. SHL Systenmhouse Corp.

182 F.R D. 161, 163 (E.D. Pa. 1998).

In application of all of the foregoing, we cannot find that
the plaintiff has nmet its burden of proving that disclosure of
the materials at issue pursuant to the designation of
“Confidential” wll cause a clearly defined and serious injury.
For one, many of the docunents sought to be Ilimted to attorney’s
eyes only were generated in the course of Od Merit’s business
and in some instances were directed to or authored by Peter Feuer

hinmself. Thus, it is unlikely that disclosure of these docunents



to the defendants will cause Plaintiff any undue enbarrassnent.
VWhat’s nore, we note that the plaintiff has raised severa

very serious clains against the defendants, sonme of which border
on alleged crimnal conduct. Gven that the defendants are
entitled to participate in the preparation of their own defense,
it therefore appears that the informati on which Defendants seek
in discovery is for a legitimte purpose and that the interests
of fairness and efficiency wll be served by allowng themto
have access to the docunents, again subject to the “Confidential”
desi gnation

In support of its position, the plaintiff argues that the
docunents in question, which conprise New Merit’s nost sensitive
busi ness informati on, warrant the attorneys’ eyes only protection
provided by the “Hi ghly Confidential” designation because
def endant Peter Feuer has a confirnmed business relationship with
one of New Merit’s chief conpetitors, Tekbilt, Inc. Plaintiff
further avers that New Merit’s highly confidential organizational
chart has fallen into Tekbilt’s possession and Tekbilt has
successfully recruited several of the enployees on New Merit’s
chart. Qur review of the record, however, reflects that Tekbilt,
whi ch used to sell bill acceptors to Merit, is primarily engaged
in the manufacture of casino ganes which actually pay noney to
“W nning” patrons. Merit, on the other hand, manufactures

anmusenent ganes which are typically sold to taverns, restaurants



and simlar outlets and which do not award cash payouts to their
patrons. Thus, there is no evidence that the two conpanies are
direct conpetitors, at |east not at present. Moreover, there is
no evidence that Merit’s organizational chart was given to anyone
at Tekbilt by M. Feuer or that M. Feuer played any role
what soever in recruiting Merit enployees for Tekbilt. Rather, it
appears that several of Merit’s forner enpl oyees foll owed Donal d
Fahey, who was term nated by New Merit fromhis position as
Merit’s Chief Operating Oficer in April, 1999, to Tekbilt, only
after they were termnated by Merit or felt that their positions
at Merit were threatened.

Li kewi se, although M. Feuer admts to having visited the
Tekbilt prem ses on sone 3-4 occasions in the | ast several
months, Plaintiff has adduced no evidence to refute that produced
by the defendants that M. Feuer’s visits were occasioned by his
meeting M. Fahey for lunch or that M. Feuer has any busi ness
rel ati onshi p whatsoever with Tekbilt, anyone at Tekbilt or with
any other person or entity in the anusenent gane industry. There
t hus being no evidence to sustain Plaintiff’s clains and
particularly in light of the fact that the plaintiff has asserted
no cl ai magainst M. Feuer for breach of his non-conpetition
agreenent, we cannot find that the plaintiff has net its burden
of showing that the “Confidential” designation is insufficient to

protect its sensitive business information or of show ng “good



cause” to preclude the defendants thensel ves from having access

to the disputed materials in the preparation of their defense.
For these reasons, the notion to re-designate the docunents

from*®“H ghly Confidential” to “Confidential” shall be granted

pursuant to the attached order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MERI T | NDUSTRI ES, | NC. : AVIL ACTI ON
VS. :
NO 00- Cv-2531

PETER FEUER, ADRI ENNE FEUER
and M LLENI UM RESERVE CORP

ORDER

AND NOW this day of June, 2001, upon
consideration of the Mdtion of Defendants to Re-designate
Docunments Designated By Plaintiff as “H ghly Confidential” and to
Conpel the Production of Docunents and Plaintiff’s response
thereto, it is hereby ORDERED that the Mdtion is GRANTED for the

reasons set forth in the precedi ng Menorandum Opi ni on.

BY THE COURT:

J. CURTIS JOYNER, J.
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