IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH A. EVANS : CVIL ACTI ON
V.
UNI TED STATES OF AMERI CA : No. 01-457

MEMORANDUM AND ORDER

J. M KELLY, J. JUNE , 2001
Presently before the Court are cross-notions for Sunmary
Judgnent filed by the Plaintiff, Kenneth AL Evans (“Evans”), and
the Defendant, United States O Anerica (“United States”). Evans
filed suit in this Court alleging that he is entitled to recover
fromthe United States a tax refund of $12,322.58. Evans
contends that he overpaid his incone taxes for the 1999 tax year.
Evans seeks return of his entire 1999 incone tax paynent because
he clains that no |l egal authority requires himto file an incone
tax return or pay incone taxes. The United States, through the
I nternal Revenue Service (“IRS’), has refused to conply with
Evans’ request for a full refund. Both parties now seek summary
judgnent as a matter of |aw pursuant to Federal Rule of Cvil
Procedure 56. For the follow ng reasons, the Defendant’s Mtion
for Summary Judgnment is granted and the Plaintiff’s Mtion for

Summary Judgnent is deni ed.



. BACKGROUND

The parties are in general agreenent regarding the
underlying facts of this case. Because there are no issues of
material fact, judgnent can be rendered as a matter of law. The
facts of this case are as foll ows.

Evans, a citizen of the United States and resident of
Pennsyl vani a, earned in excess of $62,000.00 in wages during the
1999 tax year. In 1999, Evans’ enployer withheld fromthe his
salary a total of $9,422.58 and forwarded that sumto the IRS.
In April of 2000, Evans sent an additional $2,900.00 to the IRS
to be applied to his 1999 incone taxes. Along with this
addi tional paynent, Evans enclosed a letter requesting a refund
of all noney held by the IRS in paynent of his 1999 i ncone taxes.

Evans’ letter to the IRS clained that the filing of an
incone tax return constituted a voluntary wai ver of one’s Fifth
Amendnent right against self-incrimnation. Evans clainmed he no
| onger wished to waive his Fifth Anendnent right by filing a
return. He requested the IRS provide himwi th instructions on
how to file an incone tax return without voluntarily waiving his
Fifth Amendnent right and to provide himwth the specific | aw
that required the filing of an incone tax return. Also, Evans
attached a letter froman attorney that explained the “voluntary
nature of filing an inconme tax return” and made various argunents

for the proposition that the United States has no authority to



tax the income of individuals. The IRS did not respond to Evans’

requests and did not refund any of his 1999 incone taxes.
Proceeding pro se, Evans filed suit in this Court against

the United States seeking judgnent in the anount of $12, 322.58,

the anount held by the United States in paynent of Evans’ 1999

i ncone taxes. Both parties filed Mtions for Sunmary Judgnent,

whi ch the Court will now consi der.

1. STANDARD OF REVI EW

Pursuant to Federal Rule of Cvil Procedure 56, a court nust
grant summary judgnent “if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R Cv. P. 56(c). The novant bears
the initial burden of show ng the basis for its notion. Celotex

Corp. v. Catrett, 477 U. S. 317, 323 (1986). If the novant fails

to neet this burden under Rule 56(c), its notion nust be deni ed.

| f the novant adequately supports its notion, however, the burden
shifts to the nonnoving party to defend the notion. To satisfy
this burden, the nonnovant nust go beyond the nere pl eadi ngs by
presenting evidence through affidavits, depositions or adm ssions
on file to show that a genuine issue of fact for trial does

exist. 1d. at 324; Fed. R Cv. P. 56(e). An issue is



consi dered genui ne when, in light of the nonnovant’s burden of
proof at trial, the nonnovant produces evidence such that a
reasonable jury could return a verdict against the noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). Wen

deci di ng whet her a genuine issue of fact exists, the court is to
bel i eve the evidence of the nonnovant, and nust draw all
reasonabl e inferences in the light nost favorable to the
nonnovant. |d. at 255. WMdreover, a court nust not consider the
credibility or weight of the evidence presented, even if the
quantity of the noving party’s evidence far outweighs that of the

nonnovant . Big Apple BMN Inc. v. BMNof N. Am, Inc., 974 F. 2d

1358, 1363 (3d Cir. 1992). Nonetheless, a party opposing sunmary
j udgnent nust do nore than rest upon nere allegations, general

deni al s, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d G r. 1992).

| f the nonnoving party neets this burden, the notion nust be
denied. |If the nonnoving party fails to satisfy its burden,
however, the court nust enter summary judgnent against it on any
i ssue on which that party will bear the burden of proof at trial.
Celotex, 477 U.S. at 322-23.

That the parties file cross-notions for summary judgnent
under Rule 56(c) does not necessarily nmake summary j udgnent

appropriate. Reading Tube Corp. v. Enployers Ins. O Wausau, 944

F. Supp. 398, 401 (E.D. Pa. 1996). |In such a situation, “each



side essentially contends that there are no issues of materi al

fact fromthe point of view of that party.” Bencivenga V.

Western Pa. Teansters, 763 F.2d 574, 576 n.2 (3rd Cr. 1985).

Because each side therefore bears the burden of establishing that
no genui ne issue of material fact exists, “the court nust

consider the notions separately.” [d. (citing Rains v. Cascade

Indus., Inc., 402 F.2d 241, 245 (3rd. CGr. 1968).

1. DILSCUSSI ON

Evans advances three argunents in support of his position
that he is entitled to an incone tax refund. First, Evans clains
that no |l egal authority requires himto pay incone taxes on his
wages. Second, Evans contends that any requirenent that he file
an incone tax return would violate his rights under the Fifth
Amendnent to the United States Constitution, which protects
agai nst self-incrimnation. Finally, Evans argues that the
Si xteenth Amendnent to the United States Constitution does not
grant the United States the authority to place a direct tax upon
hi s wages because such a tax would be an unconstitutional direct
tax that woul d need to be apportioned.

The United States clains that the “variance doctrine” limts
the argunents that Evans nmay litigate before the Court. The
United States contends that the Court can only hear Evans’

argurments that were set forth in his original refund claim The



Court will now discuss the argunments of the parties.

A. The Vari ance Doctrine

As a prelimnary matter, the United States argues that the
Court is barred from hearing sone of Evans’ argunents concerning
his tax liability for 1999. Specifically, the United States
contends that the Court may only hear Evans’ argunent that he is
not required to file a tax return. The United States bases its

claimon the “variance doctrine,” which bars a taxpayer from
litigating in the courts a basis for a refund that was not
originally identified in the taxpayer’s adm nistrative claim

See Real Estate-Land Title & Trust Co. v. United States, 309 U S.

13, 17-18 (1940); Bank of New York v. United States, 526 F.2d

1012, 1019 (3d Cir. 1975); Scott Paper Co. v. United States, 943

F. Supp. 489, 493 (E.D. Pa. 1996). The aimof the doctrine is to
facilitate adm nistrative determ nation of refund clainms and to
restrict litigation to issues which the IRS has considered and is
prepared to defend in court. |d.

A strict application of the variance doctrine would bar
Evans fromlitigating new grounds of recovery. Evans’ refund
claimto the IRS only explicitly set forth the argunents that he
was not required to file a tax return and that any requirenent
woul d violate his Fifth Amendrment rights. The Court will address
Evans’ Si xteenth Anmendnent argunents, however, because they were

nmentioned in the letter fromthe attorney that Evans attached to



his refund claim In addition, the Court will give Evans sone

| atitude because he is proceeding pro se and because many of his
argunents are related. Mrever, the Court feels that because
these types of tax protest clains have frequently arisen in
recent years, a conprehensive discussion of the |aw surroundi ng
the requirenent to file incone tax returns i s needed.

B. The Requirenent to File An I ncone Tax Return

Evans contends that no | egal authority requires himto file
a tax return. The |aw requires, however, that “returns with
respect to incone taxes under subtitle A shall be nmade by .
every individual having for the taxable year gross incone which
equal s or exceeds the exenption anmount. . . .” 26 US. C 8§
6012(a) (1) (A (1994). The language of this statute is not
unconstitutionally vague and clearly specifies who is to file tax

returns. United States v. More, 692 F.2d 95, 96 (10th Gr.

1979). The statute undeniably requires that every individual who
earns a threshold |l evel of gross incone nust file a tax return.

See United States v. Pottorf, 769 F. Supp. 1176, 1183 (D. Kan.

1991).

The United States has denonstrated that Evans clearly net
t he exenption anount by earning wages in excess of $62, 000 during
the 1999 tax year. Evans has not argued to the contrary. Thus,
Evans’ argunent that he is not required to file an incone tax

return | acks any nmerit. According to the plain | anguage of



Section 6012, Evans is required to file a inconme tax return for
the 1999 tax year.

C. Evans' Fifth Anendnent bj ection

Evans argues that any legal authority requiring himto file
an incone tax return would violate his Fifth Anmendnent protection
against self incrimnation. This contention has been uniformy
rejected. The Fifth Anendnent states “no person shall be .
conpelled in any crimnal case to be a wtness against hinself.

.7 U S Const. anmend. V. Generally, this Arendnent protects
i ndividuals fromgiving conpelled self-incrimnating testinony.

It is well established that requiring individuals to file

federal income tax returns does not violate their Fifth Amendnent

rights against self-incrimnation. See United States v.

Sullivan, 274 U S. 259 (1927). “There is no Fifth Amendnent
privilege negating one’s duty to file a tax return.” United

States v. Edelson, 604 F.2d 232, 234 (3rd Gr. 1979). Evans’

argunent is contrary to established law. The requirenent to file
an incone tax return and pay incone taxes does not infringe upon
Evans’ Fifth Amendnent rights.

Evans relies on Garner v. United States, 424 U S. 648

(1976), to support his contention that his Fifth Amendnent rights
woul d be violated if he were required to file an incone tax
return. Evans’ reliance on this case is msguided. In Garner, a

t axpayer disclosed his occupation as a ganbler on his tax return



and was prosecuted for crinmes related to illegal ganmbling. The
Court recogni zed an individual’s Fifth Arendnent privilege to
refuse to answer certain questions on a tax return if the

obj ections are specifically nade on the tax return and each
objection is justified by a fear of self-incrimnation. 1d. The
Garner Court enphasized that their holding did not disturb the
hol ding of Sullivan, that found that the privil ege agai nst self-
incrimnation is not a defense for failing to file a tax return.
Id.

In this case, Evans is nmaking a blanket invocation of his
Fifth Amendnent privilege in an attenpt to convince the Court
that any legal authority requiring himto file a tax return is
unconstitutional. This argunent, and Evans’ reliance on Garner
to support it, is baseless. The Fifth Arendnent privilege may be
i nvoked by a taxpayer who refuses to respond to specific
questions included in a tax return. An individual who uses the
Fifth Amendnent in this manner, however, should confine that use

to “specific objections to particular questions on the return for

which a valid claimof privilege exists.” Edelson, 604 F.2d at
234. “The Fifth Arendnent may not be used to draw a ‘conjurer’s
circle’ around the duty to file a tax return.” 1d. 1In the

present case, Evans namkes no objections to specific questions on
the tax return but clains any authority requiring himto file a

return would violate the Fifth Arendment. This assertion is an



over-extension of Garner. The statutory and |egal authority
requiring Evans to file an incone tax return and pay incone taxes

does not violate his Fifth Anmendnent rights.

C. The Power to Tax \Wages

Evans argues that the Sixteenth Anendnent does not grant the
United States the authority to place a direct tax upon his wages
because such a tax is an unconstitutional direct tax that nust be
apportioned. Although Evans relies on a nunber of Suprene Court
cases to support his position, he has msinterpreted their
meani ngs. The Si xteenth Amendnent elim nated the necessity for
apportionnent anong states of taxes on incone. The |anguage of
the Anmendnent is clear and specific: “The Congress shall have
power to lay and collect taxes on incones, from whatever source
derived, w thout apportionnent anong the several States, and
W thout regard to any census or enuneration.” U S. Const. anend.
XVI .

Evans relies upon Eisner v. Mconber, 252 U S. 189 (1920),

as support for his position that a direct tax on wages woul d
violate the requirenent of apportionnent. To the contrary,

Ei sner held only that a stock dividend nade to sharehol ders in
their proportionate interests against profits accunul ated by the
corporation should not be considered incone. 1d. at 219. The

Court found that a tax on such dividends was a tax on capital

10



increase and not on inconme. 1d. at 213. Thus, the Court found
that the Sixteenth Amendnent did not grant the United States the
authority to tax, w thout apportionnent, a stock dividend nade
lawfully and in good faith. 1d. at 219. Because the Ei sner case
only dealt with the treatnent of stock dividends as incone, it is
i napposite to the instant case.

Evans al so argues that Stanton v. Baltic Mning Co., 240

U S 103 (1916), declares that the Sixteenth Amendnent does not
permt the United States to place a direct tax on wages because
such a tax would violate the requirenent of apportionnment. This
reading of the Stanton case is erroneous. |In fact, the Stanton
case did clarify the purpose of the Sixteenth Anendnent. The
Court sinply found that the provisions of the Sixteenth Amendnent
were not a new grant of power to tax but nerely a nmechanismto
elimnate the apportionnent requirenent for incone taxes,
regardl ess of the source of the incone. 1d. at 112-13.

The position of the Stanton court is clarified in Brushaber

V. Union Pac. RR Co., 240 U S. 1 (1916). The Brushaber Court

stated that “the authority conferred upon Congress by 8§ 8 of
Article | to lay and coll ect taxes, duties, inposts and excises
i s exhaustive and enbraces every concei vabl e power of taxation.
.7 ILd. at 12. “[T]he whol e purpose of the [Sixteenth]
Amendrment was to relieve all incone taxes when inposed from

apportionnment froma consideration of the source whence the

11



income was derived.” 1d. at 18. Stanton and Brushaber indicate
that the Sixteenth Amendnent nmade cl ear that incone taxes,
regardl ess of the source of the incone, are not subject to any
apportionnment requirenent. Thus, Evans’ contention that the
United States does not have the authority to tax his wages is
meritless.

Federal courts have routinely rejected the argunent that the
United States has no authority to place a direct tax on wages.
It is well established that wages are taxable incone within the
meani ng of the Sixteenth Amendnent and that the direct tax on
wages i s not subject to the apportionnent requirenent according

to the plain | anguage of the Anmendnent. United States v. Connor,

898 F.2d 942, 943-44 (3rd Cr. 1990) (rejecting argunent that

wages are not taxable incone); United States v. Rhodes, 921 F

Supp. 261, 265 (M D. Pa. 1996) (“The Si xteenth Amendnent was
passed specifically to elimnate the need to subject any incone
tax to the requirenent of apportionnent.”). It is quite clear
that Evans’ argunent that the United States has no authority to
pl ace a direct tax on his wages is contrary to settled | aw and
therefore without nerit.

In sunmary, this Court rejects all of Evans’ argunents
concerning his inconme tax liability for the 1999 tax year.
Federal Law requires Evans file an inconme tax return and pay

i ncome taxes, and these requirenents are not unconstitutional.

12



Accordingly, the Court will enter summary judgnent agai nst Evans

and in favor of the United States.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KENNETH A. EVANS : ClVIL ACTI ON
V.
UNI TED STATES OF AMERI CA ; No. O01-457
ORDER
AND NOW this day of June, 2001, in consideration

of the Motion for Summary Judgnent filed by the Plaintiff,
Kenneth A. Evans (Doc. No. 3), and the Mtion for Summary
Judgnent filed by the Defendant, United States of America (Doc.
No. 9), and the Responses thereto filed by the parties, it is
ORDERED t hat :

1. Mdtion for Summary Judgnment by Plaintiff, Kenneth A Evans,
i s DENI ED.

2. Mtion for Summary Judgnent by Defendant, United States of
America, is GRANTED. Judgnent is ENTERED in favor of the

Def endant, and against the Plaintiff, on all Counts of the



Plaintiff’s Conplaint.

BY THE COURT:

JAMES M3 RR KELLY, J.
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