IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRI SCl LLA HARE, : ClVIL ACTI ON
Pl ai ntiff, :

V.

H & R I NDUSTRI ES, | NC., :
Def endant . : NO. 00- CV-4533

VEMORANDUM & ORDER

J.M KELLY, J. JUNE , 2001

At a Final Pretrial Conference in this matter, the parties
di sagreed as to whether Plaintiff, Priscilla Hare (“Hare”), had
wai ved her right to a jury trial in this matter. The Court
allowed Hare to file a Menorandum of Law addressing her right to
ajury trial, to which Defendant, H & R Industries, Inc. (“H&R’)
responded.

BACKGROUND

Hare filed the present Conpl aint alleging sexual harassnent
pursuant to Title VII of the Gvil R ghts Act of 1964, as
amended, 42 U S. C. 88 2000e to 2000e-17 (1994) and the
Pennsyl vani a Hunan Rel ati ons Act, 43 Pa. Con. Stat. Ann. 88 951-
963 (West 1991). It is undisputed that her Conplaint did not
contain a demand for a jury trial. Hare did, however, check the
jury trial box on her case information statenent. Twenty one
days following H& Rs filing of its Answer, Hare comrenced the
practice of stating “Jury Trial Demanded” in the caption of

al nost every piece of discovery served and docunent filed in this



case.

DI SCUSSI ON

The right to a jury trial in civil matters arises fromthe
comon |aw and is a constitutional right. U S. Const. anend.
VII; Fed. R Cv. P. 38(a). A party seeking a jury trial nust
make a tinmely demand for a jury trial within ten days of the | ast
pl eadi ng that addresses the issue. Fed. R Cv. P. 38(b). The
jury trial demand nust be filed with the Court. [1d. 5(d).
Failure to nmake a tinely demand for a jury trial results in
wai ver of the right. 1d. 38(d). A party that has failed to nmake
atinly demand for a jury trial may still be granted a jury
trial, upon a notion to the court and in the court’s discretion.
I1d. 39(b).

Here, Hare has not proceeded by requesting a jury trial
under Rule 39(b). Instead, Hare chose to argue that her actions
in this case thus far support her position that she nade a tinely
demand for a jury trial under Rule 38(b). There is no doubt,
however, that her endorsenent of a demand for a jury trial in her
pl eadi ngs and di scovery comrenced beyond the ten days following H
& R's service of an answer, as required by Rule 38(b). A party
may not insert an untinely jury demand into a case by stealth;
rather, the proper procedure is a notion under Rule 39(b).

Walton v. Eaton Corp., 563 F.2d 66, 71 (3d Cir. 1977) (en banc)

(even filing an amended conpl ai nt does not revive waived jury



demand). Likewi se, a civil cover sheet that states a jury tria
i s demanded, attached to a conplaint without a jury demand, is
insufficient to demand a jury under Rule 38(b) because the cover
sheet is nerely an adm nistrative tool to assist the Oerk of

Court. Ballas v. Gty of Reading, No. C A 00-2943, 2001W.683805

(E.D. Pa. June 12, 2001); Personal Touch, Inc. v. Lenox, Inc.

122 F.R D. 470, 471 (E.D. Pa. 1981). Moreover, the civil cover
sheet is not a docunent filed with the Court. Fed. R Cv. P
5(d). Accordingly, Hare has waived her right to a jury trial in

this case.!?

! Even if Hare were to have filed a proper Mtion under Rule
39, she would face a difficult task in denmonstrating that: (1)
the schedule of this case would not be disrupted, as it is nowin
the trial pool; (2) H& R wuld not be prejudiced by the extra
costs associated with presenting a case to a jury; and (3) her
failure to make a tinmely jury denmand was the result of sone
legitimate factor other than negligence or a m stake. See SEC v.
Infinity Goup Co., 212 F.3d 180, 195-96 (3d G r. 2000).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRI SCl LLA HARE, : ClVIL ACTI ON
Pl ai ntiff, :

V.

H & R I NDUSTRI ES, | NC., :
Def endant . : NO. 00- CV-4533

ORDER

AND NOW this day of June, 2001, upon consideration of
t he Menorandum of Law in Support of Plaintiff’s Demand for Jury
Trial and the Response thereto of Defendant, H & R Industri es,
Inc., it is ORDERED:

1. PLAINTIFF, Priscilla Hare, has waived her right to a
trial by jury pursuant to Federal Rule of Cvil Procedure 38(d).

2. This case shall be tried to the Court as a non-jury

trial.

BY THE COURT:

JAMES MG RR KELLY, J.



