IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONTGOVERY COUNTY, : CIVIL ACTI ON
Plaintiff, :
v. : No. 97- 6331
M CROVOTE CORPORATI ON, :
CARSON MANUFACTURI NG COVPANY, | NC. | :
and WESTCHESTER FI RE | NSURANCE :
COVPANY,

Def endant s.

VEMORANDUM
ROBERT F. KELLY, J. JUNE 25, 2001

Presently before the Court, and addressed in this third
and final Menorandum regarding the Post-trial Mtions of the
parties in this case, are the Mdtions filed by the Plaintiff,

Mont gonery County, Pennsylvania (“the County”), which include:

(1) Motion to Mold the Jury Verdict; (2) Mdtion for Judgnent as a
Matter of Law, and (3) Mdtion for New Trial on Its Breach of
Contract, Breach of Express Warranties and Fraud C ains. For the

reasons that follow, the County’'s Mdtions will be denied.?

!Because the facts of this case have been set forth in prior
Menor andum Opi nions, they will not be repeated here. See
Mont gonery County v. Mcrovote Corp., No. 97-6331, 1998 W 54394
(E.D. Pa. Jan. 30, 1998); 1998 W. 665473 (E.D. Pa. Sept. 24,
1998), rev'd in part, 175 F.3d 296 (3d Cr. 1999); 23 F. Supp.2d
553 (E.D. Pa. Cct. 15, 1998); 2000 W. 134708 (E.D. Pa. Feb. 3,
2000), op. corrected by 2000 W. 341566 (E.D. Pa. Mar. 31, 2000);
2000 W. 289560 (E.D. Pa. Mar. 16, 2000); 2000 W. 575085 (E.D. Pa.
May 9, 2000).




MOTI ON TO MOLD THE JURY VERDI CT.

A Breach of Warranty Danages.

The County first noves, pursuant to Federal Rule of
Cvil Procedure 59(e), to nold the jury’'s verdict to include the
County’ s assessnent of danmages for breach of warranty pursuant to
law and this Court’s prior ruling. The County contends that the
jury utilized the wong damages figure in conputing its verdi ct
fromthe County’ s trial exhibit P-241 which showed the breach of
warranty damages as the trade-in value of the machines instead of
$2,473,500, which the County contends are its actual breach of
warranty damages. The County al so argues that the jury acted
contrary to the lawin this district and circuit in erroneously
deducting $300,000 as a credit to the Defendant M crovote
Corporation (“Mcrovote”) for the April, 1996 el ection.
Additionally, the County requests in this Mtion that this Court
mol d the verdict to include an assessnent of prejudgnent interest
at the rate of 6% per year beginning on March 1, 1996 agai nst
M crovote, and prejudgnment interest beginning on October 10, 1997
agai nst Def endant Westchester Fire |Insurance Conpany
(“Westchester”). The County al so noves, pursuant to Rule 59(e),
to nold the danage award to include post-judgnment interest on the
j udgnment and costs from Novenber 3, 2000 to the present pursuant
to the federal statutory rates prescribed by 28 U S.C. section

1961.



M crovote contends that the County’'s demand for
prej udgnent interest is not appropriate because (1) the anount
whi ch the County clains it was owed by Mcrovote was not a
“l'itquidated sum” (2) the witten agreenent between the County
and M crovote did not include a provision to pay a definite sum
of noney; and (3) prejudgnent interest only applies when there is
a specific tinme at which a duty to pay comenced, a condition
which is not present in the business dealings anong the parties
in this case.

In support of its Mdtion, the County first argues that
damages for breach of inplied warranty are the difference between
the value of the goods as delivered fromwhat was prom sed to be
delivered. See 13 Pa. C. S. A § 2714. The County quotes the
follow ng | anguage of this Court at the Final Pretrial
Conf er ence:

| think the neasure of damages as warrantee

under the code would be the difference in the

val ue of what was delivered fromthat of what

was prom sed to be delivered. The difference

at the tinme and place of acceptance between

t he val ue of the goods accepted and the val ue

that they would have had if they had been as

warrant ed, plus incidental and consequenti al

damages.

(N.T., 9/21/00, p. 17.)
According to Westchester, the County’s Mdtion nust be

deni ed because it is an inproper attenpt to have the Court engage

in the unconstitutional process of additur. Wstchester argues



that the cases cited by the County do not support its Mdtion and
the only case cited by the County in which the anobunt of a damage

award was changed was Lubecki v. Orega Logging, Inc., 674 F.

Supp. 501 (WD. Pa. 1987), a case in which a non-jury trial was
hel d and the court reduced the judgnment from $16, 000 to $1, 600
pursuant to Rule 59(e), conform ng the judgnent to the

plaintiff’s expert’s testinony. 1d. at 512. In another case

cited by the County, Rosario v. Livaditis, 963 F.2d 1013 (7th

Cr. 1992), cert. denied, 506 U S. 1051 (1993), the United States

Court of Appeals for the Seventh Crcuit reversed the trial
court’s denial of a newtrial on the damage counts where the jury
found the defendants liable, but awarded zero damages. [d. at

1022. Another case cited by the County, Gllelli v. Professional

| nsurance Managenent, No. 92-5812, 1994 WL 45729 (E. D. Pa. Feb.

10, 1994), invol ved decreasing a jury verdict instead of
increasing a jury verdict, the relief the County currently seeks.
West chester also notes that, although the County seeks
to change the judgnent anount, it is not requesting a newtrial
as to damages. Westchester contends that even if the County did
request a new trial on danages, it cannot show that it is
entitled to a newtrial on the ground that the danages awarded by
the jury are inadequate. Westchester cites testinony from
M crovote’'s witnesses that the fair market value of the machi nes

was $3,400 per nmachine, not the trade-in price of $1,500 per



machi ne. Because 899 machines were resold, the total fair market
val ue of the machines was $3, 056, 600 and when that sumis
subtracted fromthe total anmount the County paid for the machines
under the contract, $3,822,000, the difference is $765, 400.

Thus, Westchester states that the jury’'s $1, 048,500 danage award
cannot be said to be so grossly inadequate as to shock the

consci ence of the court.

West chester al so argues that the County is not entitled
to prejudgnent interest because in this case, the danmages were
unl i qui dated and uncertain and therefore not permtted under
Pennsyl vani a | aw, which provides for allowable interest at the
| egal rate of six percent (6% fromthe date paynent is
wrongfully wi thhel d when damages are |liquidated and certain. See

Grard Bank v. John Hancock Mut. Life Ins. Co., 524 F. Supp. 884

(E.D. Pa. 1981). Here, Wstchester clains that the recoverable
damages ranged fromnothing at all to |limted damages for
machi nes the County could prove were defective to the difference
in val ue between the machi nes as warranted and the nmachi nes as
del i ver ed.

The County nmaintains that prejudgnment interest is
mandated in contract actions involving |iquidated or
ascertai nabl e danages. (County’s Reply Br. in Supp. Post-Tr

Mots. at 6)(citing Knop v. McMahan, 872 F.2d 1137 (3d Cir. 1989);

Movie Distrib. Liquidating Trust v. Reliance Ins. Co., 595 A 2d




1302, 1308 (Pa. Super. 1991), appeal denied, 604 A 2d 249 (Pa.

1992)). However, a jury award of an anount |ess than the
request ed anount does not transformthe danages into an

unl i qui dat ed anmount on which interest did not accrue. Mvie
Distrib., 595 A 2d at 1308. The County states, in a footnote in
its Reply Brief, that Mcrovote m squotes the holding in Anerican

Enka Co. v. Wcaco Machine Corp., 686 F.2d 1050 (3d GCr. 1982), a

case which supports the County’s argunent. Then the County,

wi t hout support, states that “[t] he damages award of $1, 048, 500
was the $1,348,500 in trade-in value of the machines m nus

$300, 000 that M crovote alleged it spent on the April 1996

el ection and therefore was based on the ‘market value’ of the
voting systemin June 1996.” (County’s Reply Br. in Supp. Post-
Tr. Mdts. at 6 n.5.) Mcrovote contests the County’ s statenent
that the nmethod used by the jury to reach its verdict was through
sonme nmat hematical calculation different froma cal cul ation

M crovote specul ates was used by one of the jurors. Because the
verdict formcontains no witten indication as to the nethod used
by the jury to calculate the damages, M crovote argues that the
County’s argunent for additional damages for breach of warranty
is inapposite. Because there is no true way for this Court to
know t he net hod by which the jury reached its verdict, and
because this Court is not persuaded by the County’s suppositions

regarding the route taken by the jury to obtain its final



verdict, the County’s argunent

is rejected.

B. Prej udgnent |nterest.
I n Pennsyl vania tort cases, prejudgnent interest is not
allowable as a matter of law. Peterson v. Crown Fin. Corp., 661
F.2d 287, 293 (3d Cr. 1981). As Wstchester notes, however, in
contract actions in Pennsylvania, prejudgnent interest is

allowable at the legal rate of six percent (6% fromthe date

paynment is wongfully w thheld where the danmages are |i qui dated

and certain. (Westchester’s Mem Lawin Cpp’'n Mdt. to Mold Jury

Verdict at 4)(citing Grard Bank, 524 F. Supp. 884). Westchester

contends that the County is not entitled to pre-judgnent interest

since its damages, wer e not

(Ld.)

i f any, liquidated and certain

M crovote al so raises this argunent.

The County argues that this Court is permtted to nold

the verdict to conformto the anmount of the damages recoverabl e

at law or award it a new trial on damages. According to the

County, a new trial may be awarded on danages for breach of

warranty because the jury award is grossly inadequate and

contrary to law. (County’'s Mem Law in Supp. Mdt. To Ml d Jury

Verdict at 10)(citing Hammarskjold v. Fountain Powerboats, 782 F

Supp. 1032 (E.D. Pa. 1992)).

M crovote chal l enges the County’s statenent that:

[t]he jury al so erroneously deducted $300, 000
as credit to Mcrovote for the April, 1996

el ection. No evidence of this purported
$300, 000 was admtted at the trial.

7



M crovote did not submt any supporting

docunentation and nerely baldly alleged that

they spent this anpunt. It is sinply not

credi ble that the cost of approximately

twenty enpl oyees for a day cost $300, 000.
(ILd. at 4.) Further, according to Mcrovote, the trial
transcript will show that not only did two M crovote w tnesses,
Janes M Ries and Christopher Otiz, confirmthat Mcrovote
expended that sum of noney for the April, 1996 el ection, but the
$300, 000 consi sted of nmuch nore than just the cost of enploying
twenty County enpl oyees for one day. First, the enpl oyees who
wor ked in Montgonmery County on the April, 1996 el ection were
there nore than one day, as confirmed by Christopher Otiz.
Secondly, both witnesses testified that Mcrovote expended funds
to educate voters, conduct training sessions, visit |ocal
shopping malls and instruct voters on the use of the nmachines,
produce a videotape for use in instructing on the use of voting
machi nes, produce a poster for instruction on the use of the
machi nes, and pay for other ancillary costs conprising the sum of
$300, 000. Mcrovote contends that if the County thought that
this sumwas incorrect, it had the opportunity to rebut it during
cross-exam nation, but did not do so. Therefore, the Mtion to
Mol d the Jury Verdict is without basis and shoul d be deni ed,
according to Mcrovote.

M crovote further provides the followi ng as a basis for

denial of the County’s Mdtion for prejudgnent interest: (1) the



anmount which the County clainms from M crovote was not a
liquidated sum (2) the witten agreenent between the County and
M crovote did not include a provision to pay a definite sum of
money; and (3) prejudgnent interest only applies when there is a
specific tinme at which there was a beginning of a duty to pay, a
situation that was not the case between these two parties. In
the instant case, no noney was wthheld fromthe County by

M crovote. |In fact, none of the machines was withheld fromthe
County by Mcrovote, therefore the first part of this test does

not apply. Secondly, Mcrovote notes that in Hussey Metals

Di vi sion of Copper Range Co. v. Lectronelt Furnace Division

MG aw Edi son Co., 417 F. Supp. 964 (WD. Pa. 1976), aff’d, 556

F.2d 566 (3d Gr. 1977), the court held that prejudgnment interest
is only recoverable where the defendant commts a breach of
contract to pay a definite sumof noney. 1d. at 967. That is
not the factual scenario in this case. Therefore, because there
was never a definite agreenent to pay a sum of noney between the
County and M crovote, Mcrovote clains that the County’s Mtion
seeki ng prejudgnent interest nust fail.

As the County notes, “[p]rejudgnent interest is a

matter of right in breach of contract cases.” MDernott v. Party

Gty Corp., 11 F. Supp.2d 612, 632 (E.D. Pa. 1998)(citing Spang &

Co. v. USX Corp., 599 A 2d 978, 983 (Pa. Super. 1991)(citing

Fernandez v. Levin, 548 A 2d 1191, 1193 (Pa. 1988))). Further,




““the right to interest begins at the tinme paynent is wthheld
after it has been the duty of the debtor to nmake such paynent.’”
Id. (quoting Fernandez, 548 A 2d at 1193). As set forth in Krain

Qut door Displays, Inc. v. Tennessee Continental Corp., No. 85-

2052, 1986 W. 8842, at *3-4 (E.D. Pa. Aug. 12, 1986), the Third
Circuit has summari zed when prejudgnent interest nay be awarded
as a matter of law in Pennsylvania as foll ows:

prejudgnent interest may be recovered only if
(1) a defendant conmts a breach of a
contract to pay a definite sum of noney; or
(2) a defendant conmts a breach of contract
to render a performance the value of which in
noney is stated in the contract; or (3) a

def endant conmts a breach of contract to
render a performance the value of which is
ascertai nable by a mathemati cal cal cul ation
froma standard fixed in the contract; or (4)
a defendant conmts a breach of contract to
render a performance the value of which in
nmoney i s ascertainable from established

mar ket prices of the subject matter.

Id. (citing Black Gold Corp. v. Shawille Coal Co., 730 F.2d 941

943 (3d Gir. 1984)). In the instant case, the jury found that
M crovote did not breach its contract with the County.

The Third G rcuit has al so “enphasi zed that although
[ section 337(a) of the Restatenment of Contracts] does not use the
term‘|iquidated danmages,’ the concept is inplicit in this
section, so that prejudgnment interest may not be awarded unl ess

t he underlying debt is liquidated as that term has been defined

10



by Pennsylvania |law.”? Krain, 1986 W. 8842, at *4 (citing

Penneys v. Pa. R R Co., 183 A 2d 544 (Pa. 1962)). Thus, in

order for the County to recover prejudgnent interest under this
standard, it nust denonstrate that the damages were |iqui dated;
that is, either stated in the contract or ascertai nable by
application of a fornula stated in the contract. These danages
clearly were not calculated by reference to a specific formula
found in the contract between the County and M crovote. Because
t hese danages do not neet the above criteria, the County is not
entitled to prejudgnent interest.

Even if the County is not entitled to prejudgnent
interest as a matter of law, “[u] nder Pennsylvania | aw,
prejudgnent interest nmay be awarded on a clai minvol ving
unl i qui dat ed danmages at the discretion of the trial court.”

Krain, 1986 W. 8842, at *4 (citing Feather v. United M ne Wrkers

of Am, 711 F.2d 530 (3d Cr. 1983) and Eazor Express, Inc. v.

Int’l Bhd. of Teansters, 520 F.2d 951, 973 (3d Cr. 1975), cert.

denied, 424 U.S. 935 (1976)). This Court is guided by several
factors in determ ning whether an award of prejudgnent interest

is appropriate, including: “1) the diligence of the plaintiff in

2 n Pennsyl vani a, section 337(a) of the Restatenent of
Contracts has been recogni zed as the standard under which
prejudgnent interest is to be awarded as a matter of right.
Krain Qutdoor Displays, Inc. v. Tenn. Cont’l Corp., No. 85-2052,
1986 W. 8842, at *4 (E.D. Pa. Aug. 12, 1986)(citing Penneys v.
Pa. R R Co., 183 A 2d 544 (Pa. 1962)).

11



prosecuting the action; 2) whether the defendants have been
unjustly enriched; 3) whether the award woul d be conpensatory;
and 4) whether there are countervailing equitable considerations
which mlitate against an award of prejudgnent interest.” |d.
(citing Feather, 711 F.2d at 540). Al though the County
diligently prosecuted this action and there would be sone
conpensatory value in the award of prejudgnent interest,
M crovote was not unjustly enriched, and in the absence of this
el ement, this Court declines to award prejudgnent interest. As
in Krain, “the mere fact” that Mcrovote “had the use of the
money rightfully paid it under the ternms of the contract does not
indicate that it was unjustly enriched.” Krain, 1986 W. 8842, at
*4, Rather, Mcrovote was paid, and a genui ne dispute |ater
arose as to the quality and performance of the voting machi nes.
There is support in the record that Mcrovote attenpted to work
out a solution to the problemw th the County, but there was a
genui ne dispute as to who was responsible for the probl em which
devel oped. Accordingly, any request for a discretionary award of
prejudgnent interest is denied.
C. Post - Judgnent | nterest.

Nei t her Westchester nor Mcrovote address the issue of
post-judgnent interest in their respective opposition Menoranda.
However, in a January 31, 2001 Order, this Court granted

M crovote and Westchester’s Motions for Stay of Proceedi ngs and

12



ordered Mcrovote to post a bond in the anmount of the judgnent
plus 6.241% interest pursuant to 28 U S.C. section 1961, thereby
awar di ng the County post-judgnent interest at the statutory rate
fromthe judgnent date, Novenber 3, 2000, through January 31
2001. Accordingly, the County’s Mdtion for post-judgnent
interest is denied as noot since this Court previously granted
the requested relief, albeit for the limted period from Novenber
3, 2000 through January 31, 2001.

1. MOTION FOR JUDGVENT AS A MATTER OF LAW

The County noves for judgnent as a nmatter of law on its
breach of contract claim contending that “[t] he evidence
presented, including multiple adm ssions by Mcrovote, is so
overwhel m ng that reasonable m nds could not differ on whether
M crovote breached its contractual obligations.” (County’'s Mot.
for J. as Matter of Law at 3.) The County points to evidence in
the record which it states shows nunerous breaches by M crovote.
Mor eover, the County states, without providing citations to the
record, that the Defendants’ enployees admt that the product was
defective and the manufacturer of Mcrovote’s voting machi nes
adm tted nunerous defects in the voting systemthat M crovote was
aware of before the Novenber, 1995 election but failed to
di sclose to the County. (N T., 10/19/00, pp. 15-16, 26-27, 29,
30-31, 35; N.T., 10/23/00, pp. 3-4, 8-9, 10, 36.)

The County al so contends that this Court’s jury charge

13



regardi ng the FEC standards was erroneous. (County’s Mem in
Supp. Mdt. for J. as Matter of Law at 5.) The contract,
according to the County, |limts the FEC Standards to pre-bid
specifications, but excludes themfromthe contract’s intent of
the specifications, warranties, and service and support

provi sions. The County al so contends that the jury charge caused
the jury to believe that notice was a material obligation by the
County and failure to conply with it would preclude the County
fromrecovering for breach of contract. (ld.) Therefore,
according to the County, the Court inproperly enphasized a post-
default notice in the Agreenent between the County and M crovote
whi ch served to extinguish Mcrovote’'s and Westchester’s
obligations to the County. (Ld.)

This Court also erred, according to the County, when it
excl uded evidence of a pre-enptive lawsuit filed by Mcrovote
agai nst the County which is a substantial reason, according to
the County, why “witten notice” was not sent and the notice
provi sion of the contract was not material. (lLd. at 5-6.) The
County also states that the Court’s instruction that the jury
should focus primarily on the contractual docunents prejudiced
the County because the jury then ignored “the overwhel m ng
evi dence of system c [voting nmachine] defects.” (ld. at 6.) The
County argues that “the overwhel m ng evidence of [voting machi ne]

defects conpels entry of judgnent on Montgonery County’s breach

14



of contract claim and therefore its breach of express warranties
claimfor the warranties set forth in the contract.” (ld.)

The Court’s specifically charged the jury regarding the
FEC standards and the breach of contract claimthat:

In this case we are concerned with the
agreenent or the various agreenents, there
was the original agreenent and the addendum
and we’'re concerned with what is it the
parties agreed to do. And I’mnot going to
read this contract but | amgoing to refer to
a couple of parts of it.

And those are those other docunents, the bid
and specifications were made a part of the
contract.

[t]hese are the areas in which the parties,

t he di spute over the contract revolves. You
wll recall and we have heard testinony in
the trial about various, | don't know,

i ncidents or problens during these el ections,
and the specifications which have been
incorporated into this contract. And it
really cones down to whether or not the
machi nes and the software, and the
instruction and the other things that

M crovote was to do under this contract, and
whet her _or not they substantially perforned
their obligations under the contract.

In evaluating that, Mcrovote says the
standard to determ ne whether or not they
performed was the FEC standards.

It has been argued that the Federal Election
Conmi ssi on Standards are voluntary. Now, |’ m
not — other than this case, I'’mnot famliar
with them and | assunme that they say that

15



they are voluntary. But once you incorporate
t hose standards in your contract, they aren’t
voluntary for you anynore; they may be
voluntary to the whole wor[l]d but, if you
enter into a contract that incorporates them
and you're obligated to live up to those
standards, then they’ re no | onger voluntary
for you.

You nust review those paragraphs to see their
scope and you nust nmake a decision whether or
not the FEC standards apply to the field
operations of these machines. The plaintiffs
contend that because of the exclusions from
the operation of Paragraph 6 that they are
only for the purpose of testing pre-field
use. The defense argues that they are for
use in the field and that they are to be used
to determ ne whether or not this voting
system operated in accordance with those

st andards and whether or not, therefore, they
satisfied the requirenents of this contract.

(N.T., 10/31/00, pp. 109-112.)(enphasis added). This Court also
st at ed:

O course, inthis — as to the terns of the
contract, it is Mcrovote's position that no
witten demand was ever nade upon themto
furnish replacenents for the origina

equi pnent, and they were not given 60 days
after receipt of a witten request to do
that, and therefore, they contend that there
was a breach of the contract in that regard
by Montgonery County. After considering al
of the evidence and considering the

provi sions of the contract, you nust decide
whet her _or not ©Montgonery County has proven
by a preponderance of the evidence that the
def endant breached the contract and, if so,
what damages are to be awarded.

Menbers of the jury, you will have with you

16



in the jury room along with the exhibits —
and 1" mgoing to ask counsel to specifically
put together the agreenment and the
specifications, separate them because you
may review whatever you think is inportant or
you may go fromyour recollection of what has
been testified to.

(Ld., pp. 112-113, 121.)(enphasis added). Fromthis excerpt, it
is clear that this Court’s instruction on the FEC standards was
not prejudicial to the County because the jury was provided with
a review of the argunents of all the parties regarding the FEC
standards. It is also clear that the jury was not instructed
that it should “focus primarily on the contractual docunents,” as
the County contends. There is also no evidence that the charge
caused the jury to believe that notice was a material obligation
of the County and failure to conply with it would preclude the
County’s recovery for breach of contract. Finally, this Court
did not enphasize a post-default notice in the Agreenent which
extingui shed the Defendants’ obligations to the County. Rather,
because this was, in part, a breach of contract action, this
Court pointed out to the jury the contract docunents and i nforned
themthat “you may review whatever you think is inportant or you
may go fromyour recollection of what has been testified to.”
Id. at 121.

Wth respect to its fraud claim the County contends
that the overwhel m ng and undi sputed evidence in this case

conpel s entry of judgnent in its favor, specifically: (1)

17



M crovote admtted that it knew about defects in its voting
systens because other counties in other areas of the country
experienced identical problens prior to the Novenber, 1995
el ection, but Mcrovote failed to disclose themto the County,
while continuing to urge the County to purchase nore M crovote
voting machines; (2) Mcrovote admtted that its software was not
certified for use in the Coomonweal th of Pennsyl vania, although
it materially msrepresented to the County that it in fact was
certified; and (3) the overwhel m ng and undi sputed evi dence shows
that Mcrovote msrepresented to the County that each machine
woul d have a back up battery when it only produced fifty (50)
batteries. According to the County, this evidence is so one-
sided that no reasonable juror could find that Mcrovote did not
commt fraud.

The jury was instructed regarding the fraud clai mthat
“[al]s to fraud, the burden of proof nust be by clear and
convi nci ng evidence. Evidence is clear and convincing where it
is clear, direct, weighty and convincing to as to enable you, the
jury, to cone to the truth of the facts in issue.” (NT.,
10/ 31/00, p. 116.) Mcrovote submtted a one-paragraph response
to the County’s Motion for Judgnent as a Matter of Law, stating
that this Mdtion should be denied because the County is
essentially attenpting to re-try the evidence as heard by the

jury. Mcrovote states that the County’s “menory of the evidence

18



is clearly contrary to the evidence which actually cane in, and
it nmust, therefore, be rejected.” (Mcrovote's Resp. to County’s
Post-Tr. Modts. at 6.)

As we stated in our decision involving Mcrovote’s
Post-Trial Modtions, judgnent as a matter of |aw should be granted
very sparingly and only “if, viewing the evidence in the |ight
nmost favorable to the nonnovant and giving it the advantage of
every fair and reasonable inference, there is insufficient
evidence fromwhich a jury could reasonably find liability.”

LePage’s Inc. v. 3M No. 97-3983, 2000 W 280350, at *1 (E. D. Pa.

Mar. 14, 2000)(citations omtted). Although the County
enunerates three separate instances in which it contends that

M crovote engaged in fraudul ent conduct, these are not sufficient
to allowa jury to reasonably find, in light of the County’s

cl ear and convincing burden of proof, that Mcrovote actually
commtted fraud. Thus, the County’s Motion for Judgnent as a
Matter of Law with respect to its fraud claimis deni ed.

Because the County contends that it is entitled to
judgnent as a matter of law on its breach of contract and breach
of express warranty clains, it also contends that Wstchester is
liable to it under the performance bond. The County al so clains
that this Court’s jury instruction regarding prejudice to
West chester constituted a directed verdict for Westchester in the

amount of $150,000 and is contrary to law. This instruction,
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according to the County, was unduly prejudicial and poisoned the
jury into believing that notice was a material obligation by the
County and the failure to conply with the notice provision would
preclude the County fromrecovering for breach of contract.

West chester responds to this Mdtion by citing Reeves V.

Sanders Pl unbi ng Products, Inc., u. S , 120 S. Ct.

2097 (2000), in which the Suprene Court, in exam ning the
standard for granting judgnent as a matter of |aw, recently
stated that:

al t hough the court should review the record

as a whole, it nust disregard all evidence

favorable to the noving party that the jury

is not required to believe. See Wight &

MIler 299. That is, the court should give

credence to the evidence favoring the

nonnovant as well as that ‘evidence

supporting the noving party that is

uncontradi cted and uni npeached, at |east to

t he extent that evidence cones from

di sinterested witnesses.’” |d. at 300.
Reeves, 120 S. C. at 2110. Applying this standard, Wstchester
clains that it is obvious that the County is not entitled to
judgnent as a matter of | aw because the County failed to present
any credi bl e evidence to support its case. Wstchester notes
that it was within the province of the jury to disbelieve nmuch of
the evidence presented by the County’s witnesses and the County
even submtted a jury instruction to that effect. According to
West chester, the jury found Mcrovote’s witnesses nore credible

than the County’s w tnesses and the County did not “adduce any
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concrete evidence on which a reasonable juror could return a
verdict inits favor.” (Westchester’'s Mem Opp' n County’s Mot.
J. as Matter of Law at 4.) Westchester further states that there
was either substantial conflicting testinony on each of the
i ssues contained in the County’s instant Mtion, or the evidence
presented by the County on a particular issue did not support the
County’s case.

The conflicting testinony involved, according to
West chester, both machi ne perfornmance, since the County re-sold
899 of its alleged fatally defective nmachi nes to ot her
jurisdictions, and certification of the software as part of the
Commonweal t h of Pennsylvania’s certification process.
West chester states that the County’s exhibit P-49, which was a
statenent prepared by Gary G eenhal gh, Mcrovote' s forner
National Sales Director, for JimR es, Sr., Mcrovote s Chairman,
does not state that as of February 1, 1996, Mcrovote' s software
was being submtted for certification by the Commonweal t h of
Pennsyl vania. Rather, according to Westchester, the statenent
actually says that as of February 1, 1996, the software had been
submtted to an i ndependent |aboratory for certification. Thus,
the County | acks support for its contention that the software was
not certified. (ld. at 6-7.)

Mor eover, Westchester reiterates its argunents raised

inits owm Mtion for Judgnent as a Matter of Law regarding this
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Court’s instruction on prejudice to Westchester for failure to
provi de notice that the County considered Mcrovote to be in
default of its contract. This Court’s prior analysis is
contained in the Menorandum Qpi ni on regardi ng Westchester’s
Motion for Judgnent as a Matter of Law. There, this Court
assuned, arguendo, that it erred when it instructed the jury
regarding the letter of credit. W inquired into “whether the
charge, ‘taken as a whole, properly apprise[d] the jury of the

i ssues and the applicable law.’” O Gady v. British Airways, 134

F. Supp.2d 407, 410 (E.D. Pa. Mar. 7, 2001)(citing Phillips v.

Tilley Fire Equip. Co., No. 97-0033, 1998 W. 808526, at *7 (E.D

Pa. Nov. 23, 1998), aff’'d, 203 F.3d 817 (3d G r. 1999)(quoting

Smth v. Borough of WIKinsburg, 147 F.3d 272, 275 (3d Gr. 1998)

(citation omtted))). After reviewng the charge as a whole, we
concluded that it properly apprised the jury of the issues and
the applicable law involved in this case. Therefore, in
accordance with our prior decision, the County’'s Mtion for
Relief from Judgnent is denied.

[11. MOTION FOR NEW TRI AL ON BREACH OF CONTRACT, BREACH OF
EXPRESS WARRANTI ES AND FRAUD.

The County does not seek a newtrial on its breach of
inmplied warranty clainms, the only clains for which the jury found
inits favor. Instead, the County noves for a newtrial onits
claims for breach of contract, breach of express warranties and

fraud on the basis that it was prejudiced by errors in the jury
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i nstructions and the conduct of the Defendants at trial.
(County’s Mem Law in Supp. Mdt. for New Trial at 16.)
Specifically, the County argues that: (1) the Court’s instruction
erroneously directed a verdict that Westchester was prejudiced by
failing to receive notice fromthe County; (2) the Court’s
instruction erroneously directed a finding that the County was
obligated to give Mcrovote witten notice on its breach of
contract claim and (3) the jury charge contai ned a confusing and
erroneous instruction on the County’s clains for breach of
contract, breach of express warranties and fraud.

When evaluating a notion for a newtrial on the basis
of trial error, the Court nust first determ ne whether an error
was made in the course of trial, and then nust determ ne “whether
that error was so prejudicial that refusal to grant a new tri al
woul d be inconsistent with substantial justice.” Farra v.

Stanl ey-Bostitch, Inc., 838 F. Supp. 1021, 1026 (E. D. Pa. 1993),

aff'd, 31 F.3d 1171 (3d G r. 1994). *“Absent a show ng of
‘substantial’ injustice or ‘prejudicial’ error, a newtrial is
not warranted and it is the court’s duty to respect a pl ausible

jury verdict.” Goodwin v. Seven-Up Bottling Co. of Phila., No.

96-2301, 1998 W. 438488, at *3 (E.D. Pa. July 31, 1998)(citing

Vi deon Chevrolet, Inc. v. Gen. Mtors Corp., No. 91-4202, 1994 W

1888931, at *2 (E.D. Pa. May 16, 1994), aff’d, 46 F.3d 1120 (3d
Gir. 1994)).
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Al three of the County’s reasons for its Mtion for
New Trial are based on alleged errors of this Court in
instructing the jury. According to Federal Rule of Civil
Procedure 51, “[n]o party may assign as error the giving or
failure to give an instruction unless that party objects thereto
before the jury retires to consider its verdict, stating
distinctly the matter objected to and the grounds of the
objection.” Feb. R Cv. P. 51.

The County first contends that it is entitled to a new
trial on the issue of notice to Westchester and M crovote for
breach of contract and breach of express warranty pursuant to
Federal Rule of G vil Procedure 59(a). It clains that “[t] he
erroneous jury instructions on notice and the jury interrogatory
about the $150,000 letter of credit tainted the jury
del i berati ons on Montgonery County’s clains for breach of
contract and breach of express warranty. The prejudicial
directed verdict was contrary to the law and to the contractua
docunents.” (County’s Mdt. for J. as a Matter of Law or New
Trial at 18.) This clai mhas al ready been addressed and deni ed
in Section |1, supra.

The second reason provided by the County for a new
trial is that this Court’s charge gave undue wei ght to the post-
default provision of the contract which purportedly required the

County to demand in witing that Mcrovote take back its

24



defective machi nes and provide replacenents. |In addition, the
County notes that this Court also refused to charge the jury on
constructive notice. This argunent is neritless because, as
previously discussed, there was no error conmtted regarding this
Court’s charge on the post-default provision of the contract.
See supra, section I1I.

Finally, the County states that, as set forth above,
the Court’s instructions on notice to both Westchester and
M crovote prejudicially affected the jury deliberations on the
County’s clains for breach of contract, breach of express
warranties and fraud. (County’s Mdt. for New Trial at 22.)
Further, the County contends that because this Court failed to
read the proposed jury instructions which the County submtted,
the jury was confused. The County states:

[d] espite acknow edgi ng t he useful ness of

such instructions, in lieu of the

instruction, the Court’s charges focused

intensely on a post-default provision of the

contract. The Court further directed the

jury to review solely the contractua

docunents and to forego review of the

over whel m ng evi dence of system c and
pervasi ve defects admtted into evidence.

(1d.)

West chester’s response to this Mdtion is that this
Court correctly instructed the jury on the County’s failure to
provide witten notice of its claim It notes that there was no

evidence in the record that the County made any witten request
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required by the contract. Wthout the witten request, a
condition precedent to liability and damages, the allegation that
M crovote failed, neglected or refused to furnish the repl acenent
for any equi pnent which the County contended was not up to the
requi renents of the contract is “utterly superfluous.”
(Westchester’s Mem in Opp’'n County’s Mot. New Tr. at 9.)

West chester further argues that the County did not dispute that
it failed to provide a “witten” demand that M crovote “renove
and replace” the machines, and the County did not substantiate
any oral demand that M crovote renove and repl ace the machi nes.
Al t hough the County repeatedly argues that it provided M crovote
with an oral demand to take the machi nes back, that demand was
legally insignificant and insufficient, according to Westchester,
because it was nmade at a February 1, 1996 neeting by one of the
three County Comm ssioners who had no individual authority to act
on the County’s behal f and expressed his opinion that the “best
option” would be for Mcrovote to take back the machines. (1d.
at 10.)

As discussed in Section Il, supra, this Court did not
direct the jury to solely review the contractual docunents and
forego review of other evidence, as the County suggests.

Mor eover, the County has not shown that any alleged errors were
so prejudicial that refusal to grant a new trial would be

i nconsi stent with substantial justice. Thus, the County’ s Motion
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for New Trial based on this Court’s alleged error in this regard
i s denied.

VI . CONCLUSI ON.

For the reasons set forth above, the County’ s Mbdtions
are deni ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONTGOVERY COUNTY, : CIVIL ACTI ON
Plaintiff, :
v. : No. 97- 6331
M CROVOTE CORPORATI ON, :
CARSON MANUFACTURI NG COVPANY, | NC. | :
and WESTCHESTER FI RE | NSURANCE :
COVPANY,

Def endant s.

ORDER

AND NOW this 25th day of June, 2001, upon
consi deration of the County’'s Post-trial Mtions, and al
Responses and Replies thereto, it is hereby ORDERED that the
Motion to Mold the Jury Verdict (Dkt. No. 391), the Mtion for
Judgnent as a Matter of Law (Dkt. No. 387) and the Mdtion for New
Trial on its Breach of Contract, Breach of Express Warranti es,
and Fraud Cains (Dkt. No. 387) are DEN ED.

BY THE COURT:

Robert F. Kelly, J.



