IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONTGOVERY COUNTY, : CIVIL ACTI ON
Plaintiff, :
v. : No. 97- 6331
M CROVOTE CORPORATI ON, :
CARSON MANUFACTURI NG COVPANY, | NC. | :
and WESTCHESTER FI RE | NSURANCE :
COVPANY,

Def endant s.

VEMORANDUM
ROBERT F. KELLY, J. JUNE 25, 2001

This is the second in a series of three decisions on
Post-trial Mdtions filed by the parties, the Plaintiff,
Mont gonery County, Pennsylvania (“the County”), and two
Def endants, M crovote Corporation (“Mcrovote”) and Westchester
Fire I nsurance Conpany (“Wstchester”), followng a ten day jury
trial. The issue presented for the jury’'s determnation as to
the County’s cl ai magai nst Westchester was whet her Westchester
was liable to the County under a performance bond. Presently
before the Court are Westchester’s Post-trial Mtions which
include: (1) Mdtion for Judgnent as a Matter of Law on Statute of
Limtations; (2) Mdtion for Relief from Judgnent; and (3) Motion
to Set Aside Judgnent or for New Trial.

l. MOTI ON FOR JUDGVENT AS A MATTER OF LAW - STATUTE OF
LI M TATI ONS.

West chester separately renews its Mdtion originally



made at trial, pursuant to Federal Rules of Cvil Procedure 50(b)
and 59, for judgnent as a matter of |aw against the County for
Count VI of the County’s Conplaint, the action on the performance
bond. Westchester clains this cause of action is barred by a one
year statute of limtations pursuant to 42 Pa. C. S. A section
5523(3).! Because the County filed this action on Cctober 10,
1997, Westchester contends that the County’s cause of action nust
have accrued no | ater than Cctober 10, 1996 for this claimto be
tinmely. The I eading Pennsylvania case in this area is Turner

Construction, Inc. v. Anerican States Insurance Co., 579 A 2d 915

(Pa. Super. 1990), app. denied, 589 A 2d 693 (Pa. 1991), in which

the court held that the cause of action on a performnce bond
accrues at the tine of the principal’s default. [d. at 919.
West chester contends that the County had “di scovered” M crovote’s
all eged “default” by June 28, 1996 at the |latest, and any action
on the performance bond shoul d have been brought w thin one year
of that date, or by June 28, 1997. Because this action was not
filed on or before June 28, 1997, Westchester contends that it is
time-barred.

West chester al so argues that the posting of the
performance bond was discretionary and the County is not entitled

to invoke the doctrine of nullumtenpus occurit regi (“nullum

!Section 5523(3) provides that an “action upon any paynent
or performance bond” nust be commenced within one year. 42 Pa.
C.S. A § 5523(3).



tenpus”) on this claim? The United States Court of Appeals for
the Third Circuit (“Third Grcuit”) explained the doctrine of
nul l um tenpus as foll ows:

under the doctrine of nullumtenpus, statutes
of limtations are not applicable to actions
brought by the Commonwealth or its agencies
unl ess a statute expressly so provides. The
rationale of this rule is that the
Commonweal th, as a plaintiff, seeks the

vindi cation of public rights and the
protection of public property.

Cty of Phila. v. Lead Indus. Ass’'n, Inc., 994 F.2d 112, 118 (3d

Cir. 1993)(citations omtted). Wile Westchester states that if
the County is an agency of the Comonweal th, its clainms woul d not

be tine barred, it also cites Gty of Philadel phia v. Hol nes

Electric Protection Co. of Philadelphia, 6 A 2d 884 (Pa. 1939),
in which the Pennsyl vania Suprene Court stated that “the immunity
of the sovereign fromsubjection to statutes of limtations does
not, in the absence of express provisions to the contrary, extend
to municipalities, counties, townships or boroughs.” |d. at 887

(citations omtted). The Holnes Electric court added that null um

tenmpus is only available to political subdivisions such as

2The doctrine of nullumtenpus occurit regi literally neans
“time does not run against the king.” Under the doctrine,
“statutes of limtations do not apply to the plaintiff
Commonweal th unl ess the statute specifically so provides. Since
its adoption in this country, the rationale for the doctrine of
nul l um t enpus has been the preservation of public rights,
revenues and property frominjury and loss.” Altoona Area Sch.
Dist. v. Canpbell, 618 A 2d 1129, 1132 (Pa. Cnth. 1992), appeal
deni ed, 631 A 2d 1010 (Pa. 1993)(citations omtted).
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counties in the following very Iimted circunstances:

statutes of limtations cannot be pl eaded

agai nst such political subdivisions when they

are seeking to enforce strictly public

rights, that is, when the cause of action

accrues to themin their governnental

capacity and the suit is brought to enforce

an obligation inposed by | aw as di sti ngui shed

fromone arising out of an agreenent

voluntarily entered into by the defendant.
|d. Because the County is a political subdivision and not a
Comonweal th party, Westchester clains that in order to enjoy the
benefit of nullumtenpus, the County’s cl ai magainst the
performance bond nust: (1) accrue to it in its governnental
capacity; and (2) seek enforcenent of an obligation inposed on
West chester by |law rather than a voluntary agreenent.

The Third Crcuit applied this test in Lead Industries

and held that the city was not entitled to the benefit of nullum
tenpus in a suit agai nst manufacturers of |ead pignent and their
trade association to recover the costs of abating | ead-based
pai nt from HUD associ ated housing units. 994 F.2d at 120-121.

West chester argues that this case resenbles Lead |Industries

because the clains involved are comon | aw contract and tort
clains arising out of voluntary agreenents. 1d. at 120.

West chester also states that the County and M crovote voluntarily
contracted to purchase and sell voting machi nes and the County
has not alleged that it was required by |aw, as an agency of the

| egi sl ature, to purchase voting machi nes. Section 2642(c) of the



El ection Law, 25 P.S. § 2642, authorizes County Boards of

El ections to purchase voting machines. Further, 25 P.S. section
3031. 2 provides that any County may, by a majority vote of its
qualified electors, authorize and direct the use of an electronic
voting system 25 P.S. 8 3031.2. These Pennsylvani a provisions,
according to Westchester, are purely perm ssive and, under the

Third Grcuit’s analysis in Lead Industries, the County is not

entitled to the benefit of nullumtenpus because the County did
not have an obligation to purchase the el ectronic voting machi nes

by Iaw rather than by voluntary agreenent. Lead Indus., 994 F.2d

at 120-121.

Moreover, Westchester states that, even if the County
was obligated by |aw to purchase voting machines, it was not
obligated to obtain a performance bond. This issue is
controll ed, according to Westchester, by 16 P.S. section 5001(c),
whi ch nmakes the posting of a 50% performance bond a matter solely

within the discretion of County Conmm ssioners.® Westchester

3Secti on 5001(c) provides:

The successful bidder, when advertising is
required herein, shall be required to furnish
a bond with suitable reasonabl e requirenents
guar ant eei ng performance of the contract,
with sufficient surety in the amount of fifty
per centum (50% of the anount of the
contract, within thirty (30) days after the
contract has been awarded, unless the

commi ssioners shall prescribe a shorter
period or unless the comnm ssioners shal

wai ve the bond requirenent in the bid
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di stingui shes the instant case from ot her situations which
mandate that parties post a performance bond, such as (1) the
MIller Act, 40 U. S.C. 8§ 270a, which nmandates that contractors
post a performance bond and a paynent bond on all federal
governnment construction contracts; and (2) Pennsylvania’ s Public
Wr ks Contractors Bond Law of 1967, 8 P.S. 88 191-202, which
mandates that the contracting body obtain fromevery contractor a
performance bond and paynent bond for 100% of the contract price.
Addi tionally, Wstchester notes that the County Conm ssioners did
not obtain a bond from Sequoia Pacific, the conpany with which it
contracted for the replacenent voting machines. Rather, Sequoia
Pacific posted a letter of credit subject to New York | aw.

The County | abel s Westchester’s voluntary bond argunent
contrived and states “it is undeniable that the Conm ssioners did
not waive such a requirenent and in fact demanded that the
Perf ormance Bond be procured, which it was.” (County’'s Qpp’'n
Westchester’s Mot. for J. as Matter of Law at 9.) The County

di stingui shes Lead Industries because in that case, the

Performance Bond and contract were entered into voluntarily. 1d.

at 9 n.3 (citing Lead Indus., 994 F.2d at 119). Here, they were

mandat ed by Pennsylvania | aw and the Montgonery County

el ectorate. 1d. at 9. Mre inportantly, the County notes that

speci fication.

16 P.S. 8 5001(c) (enphasis added).
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Westchester fails to recognize or even acknow edge this Court’s
prior Menorandum Opi ni on which rejected Westchester’s argunents
agai nst nullumtenpus and the statute of limtations. See

Mont gonery County v. Mcrovote, 23 F. Supp.2d 553 (E.D. Pa

1998). In that prior decision, this Court stated:

In the instant case, the County has a duty
“[t]o purchase, preserve, store and naintain
primary and el ecti on equi pnent of all kinds,

i ncluding voting booths, ballot boxes and
voting machines.” 25 P.S. § 2642(c).

Further, the County’s citizens voted to
replace their manual voting machines with

el ectroni c machines. The County was then
required by law to purchase el ectronic

machi nes. 25 P.S. 8§ 3031.4(a). Therefore, a
claimarising out of the contract to purchase
the DREs [el ectronic voting nmachi nes] accrues
to the County in its governnental capacity
and woul d be brought to enforce an obligation
i nposed by law. Thus, the County may invoke
[the doctrine of] nullumtenpus to defeat a
statute of limtations.

ld. at 556.
West chester attenpts to distinguish this Court’s prior

reliance on Altoona Area School District v. Canpbell, 618 A 2d

1129, 1135 (Pa. Cmw th. 1992), appeal denied, 631 A 2d 1010 (Pa.

1993), regarding the issue of whether the performance bond can be
vi ewed separately fromthe underlying transaction to determ ne

the applicability of nullumtenpus. Mntgonery County v.

M crovote, 23 F. Supp.2d at 555. Westchester states that
Canpbel | is distinguishable because the court in that case

decided first that nullumtenpus did not apply because the



underlying contract was entered into voluntarily. Canpbell, 618
A.2d at 1134. The Canpbell court was not asked to determ ne
whet her the performance bond shoul d be anal yzed separately, an

i ssue which was neither raised by the surety nor necessary for

the court’s deci sion. See generally, Canpbell, 618 A 2d at 1129.

West chester argues that the situation in the instant case is

whol Iy different from Canpbell and this case involves an arguably
mandatory contract but a discretionary bond, whereas Canpbel

i nvol ved a discretionary contract and a mandatory bond. |d.
Thus, Westchester contends that this Court erred in | ooking to
Canpbel | for guidance regarding the issue of whether the
performance bond can be viewed separately fromthe transaction in

order to determne if nullumtenpus is applicable. Montgonery

County v. Mcrovote, 23 F. Supp.2d at 555-556.

West chester argues that this Court should viewthe
County in a simlar fashion as the Honorable Janes McGrr Kelly

of this district court viewed school districts in In re Asbestos

School Litigation, 768 F. Supp. 146 (E.D. Pa. 1991), wherein

Judge Kelly held that the school districts seeking to recover
damages for injury to district property resulting from asbestos
manuf acturers’ alleged placenent of asbestos-containing materials
in the districts’ school buildings were not acting in a role that
was exclusively governnental “‘but rather [are] seeking a

j udgnment against alleged [tortious actors], just as any private



litigant having standing could do.”” [d. at 152 (quoting Borough

of West Fairview v. Hess, 568 A 2d 709, 713 (Pa. Cmth. 1989)).

However, Westchester fails to acknow edge that this Court
previously determ ned that “a claimarising out of the contract
to purchase the DREs accrues to the County in its governnental
capacity and woul d be brought to enforce an obligation inposed by

| aw. See Montgonery County v. Mcrovote, 23 F. Supp.2d at 555.

Thus, the distinction drawn by the County is a distinction
without a difference and this Court will not change or nodify its
prior ruling that the doctrine of nullumtenpus is applicable in
this matter.

Finally, Westchester argues that the doctrine of nullum
tenpus was abrogated by the Pennsylvania Legi slature when it
enacted the Judiciary Act of 1976, in which the Legislature
codified actions to which no statute of |imtation applies. See
42 Pa. C.S. A 8 5531. Westchester provides no support for this
statenent. The |imted scope of section 5531 nakes cl ear,
however, that the legislature did not intend to alter the rule of
the comon | aw by enacting this section of the Judicial Code.

See Commonwealth v. Hartman, 17 Pa. D & C 3d 450 (1980). Thus,

West chester’s Motion for Judgnent as a Matter of Law on the
statute of limtations issue is denied.

1. MOTION FOR RELI EF FROM JUDGVENT.

West chester al so noves this Court for relief from



judgnment, asking for a reduction of the jury's $1, 048,500 verdi ct
anmount agai nst Westchester to $311, 500, deducting both $587, 000,
t he ampbunt of the Carson-County settlenment, and $150, 000, the
anount the jury found Westchester was prejudiced. The grounds
for Westchester’s Mdtion are that: (1) the judgnent has been
partially satisfied by Carson’s settlenent of $587,000 with the
County; and (2) Westchester has been further discharged in the
amount of $150, 000 by reason of the County’'s failure to tinmely
notify Westchester of Mcrovote's default. Wstchester clains
that if this Court finds that Westchester’s credit is already
contai ned in the $1, 048,500 danage anmount, that findi ng woul d
extend an inproper windfall or credit to Mcrovote.
(Westchester’s Mem Law in Supp. Mdt. for Relief fromJ. at 8.)
Thus, Westchester argues that, by law, Mcrovote could never
receive the benefit of a $150, 000 reduction of its damages due to
the County’s conduct that prejudiced Westchester’s ability to
draw upon the letter of credit before it expired. (1d.)

A Whet her West chester’s Judgnent Has Been Partially
Satisfied By the Carson-County Settl enent.

The County responds to the first argunent presented by
West chester, that the judgnent has been partially satisfied by
the Carson-County settlenent, by citing cases dealing with
personal injury and tort |law.  Westchester distinguishes these
cases on the basis that it is a surety, and tort |aw concepts of

i ndemmi ty, contribution and apportionnment of damages do not apply
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in this action against it. Indeed, “[warranty actions are
contract actions, not tort actions for which there can be ‘joint

tortfeasors.’” Kriscuinas v. Union Underwear Co., No. 93-4216,

1994 W. 523046, at *10 (E.D. Pa. Sept. 27, 1994)(citing

St ep- Saver Data Sys., Inc. v. Wse Tech., 912 F.2d 643, 652 n. 10

(3d Cir. 1990)(warranty actions are contractual in nature)).
West chester further states that none of the cases cited by the
County support the County’'s theory on apportionnent of damages.
Rat her, Westchester nmaintains that the County ignores the fact
that Westchester is the surety that bonded the transaction. As
such, Westchester clains that it is entitled to have its nonetary
obligations to the County discharged to the extent of the
consi deration given by Carson, stating that “it is undi sputed
t hat Mont gonery County has recourse agai nst Westchester and
M crovote for Carson’s breach of inplied warranty of
merchantability.” (Wstchester’s Reply Mem at 7.)

Further, as between both Carson and Westchester and
Carson and M crovote, Wstchester argues that Carson ought to
bear the cost of any breach of its inplied warranty of
merchantability. This argunent is based on this Court’s response
to a jury question about the differences between inplied warranty
of merchantability and inplied warranty of fitness for particular
purpose. According to Westchester, this Court instructed the

jury there was no difference between the two warranty concepts.

11



Because the only cl ai magainst Carson was for inplied warranty of
merchantability, Westchester argues that this Court should give
full credit toit and Mcrovote for Carson’s settlenent on the
sanme i ssue.

West chester also argues that, in this case, the jury
has determned the full extent of the County’ s danages is
$1, 048,500 and the County cannot recover nore because the County
W ll be unjustly enriched if it is permtted to realize the ful
anount of the settlenent and the judgnent. (Westchester’s Mem
Law in Supp. Mot. for Relief fromJ. at 5-6.) The County argues,
as it didinits response to Mcrovote's Post-trial Mtions, that
Carson was a volunteer and not a joint tortfeasor, therefore no
set-of f could be apportioned for the County-Carson settl enent.
The County al so states that Carson and the County did not execute
a settlenent rel ease, rather they executed a Covenant Not to Sue.
(County’s Opp’'n at 5 n.5.)

In a previous opinion in this case in which Mcrovote’s
Post-trial Mdtion to Amend the Judgnent to Reflect the Carson-
County settlenent was denied, this Court recognized the County’s
correct argunent that because neither M crovote nor \Wstchester
subm tted an apportionnent of liability jury interrogatory,
requested a specific jury instruction relating to joint and
several liability, nor presented any evidence at trial that would

support such a jury finding, they waived any arguable claimfor a

12



set-off. In a footnote, this Court stated that although

West chester incorporated by reference all of Carson’s filings
with this Court, sonme of which may have contained a specific jury
instruction in this area, Wstchester did not argue that this
Court should submt a specific instruction to that effect and
therefore wai ved any arguable claimfor a set-off.

B. Whet her West chester’s Judgnent Shoul d Be Reduced Due to
the Jury’s Specific Finding of Prejudice.

West chester’s second argunent for a reduction of the
jury’s verdict against it is based upon the jury’'s specific
finding that Westchester was prejudiced in the anmount of $150, 000
by the County’s failure to tinely notify it of Mcrovote's
default. Westchester contends that the County’'s damage anmount is
distinct fromthe prejudice suffered by Westchester; therefore,
any judgnent agai nst Westchester nust be reduced by Mcrovote’'s
j udgnment anount. Because the damages are not divided on the
verdi ct sheet between Westchester and M crovote, Westchester
argues that if this Court finds that its credit is already
contained in the $1, 048,500 damage anmount, such a findi ng woul d
be an inproper windfall or credit to Mcrovote. By |aw,
according to Westchester, Mcrovote could never receive the
benefit of a $150, 000 reduction of its damages due to the
County’s conduct that prejudiced Westchester’s ability to draw
upon the letter of credit before it expired, specifically, its

failure to give Westchester notice of Mcrovote' s all eged

13



default. As such, Wstchester argues that the judgnent agai nst
it should be further reduced by $150, 000 because it argues that
the jury found that the County’'s failure to provi de Wstchester
with tinmely notice of Mcrovote' s breach deprived Westchester of
t he proceeds of the $150,000 letter of credit which expired on
June 1, 1996, and which Wstchester held as collateral security
for Mcrovote’s performance.

The County responds by stating that: (1) Wstchester is
not entitled to a $150, 000 set-of f by any claimed prejudice for
t he undi scl osed $150,000 letter of credit; and (2) Westchester
waived its right to seek clarification of the jury verdict.
Anmong the reasons cited by the County to support its contention
t hat Westchester is not entitled to set-off the $150,000 letter
of credit against the County is that the County was not required
by contract or law to provide notice to Westchester of
M crovote’s default. The County further contends that there is
no docunent and no law that either required it to provide any
notice to Westchester of Mcrovote's default or to check wth
West chester to ensure that Mcrovote fulfilled its own
i ndependent contractual obligations to Westchester, the terns and
condi tions of which the County clains it was unaware. (lLd. at
18.) Thus, the County argues that this Court erred when it gave
the following jury instruction:

| instruct you to find that the letter of
credit in the anpbunt of $150, 000 which

14



M crovot e obtained for WestChester’'s [sic]
benefit as collateral security expired on
June 1, 1996. Had the County given

West chester tinmely notice of Mcrovote's
default, WestChester [sic] woul d have been
able to make a tinely draw against the letter
of credit. As a result, WstChester [sic]
woul d have been prejudiced in the anount of
$150, 000 and West Chester’s [sic] obligation
under the performance bond have been

di scharged by at |east that anmount, that is
if you find that a reasonable tinme had

passed, that notice -- they would have a
reasonable time within which to give such
noti ce.

(N.T., 10/31/00, p. 118.) The County incorporates its own Post-
trial Motion for Judgnent as a Matter of Law and contends that
this jury instruction constitutes error, warrants an anended
judgnent and, alternatively, a newtrial on damages. (County’s
Qpp’' n at 18 n.13.)

West chester has repeatedly contested this point with
the County and contends that the |lack of notice by the County
di scharged Westchester fromits duties pursuant to the
performance bond by at |east the anobunt of the letter of credit,

or $150,000. (Westchester’s Reply Mem at 10)(citing Nat'l Sur.

Corp. v. U S., 118 F.3d 1542 (Fed. Cr. 1997) and Restat enent

(Third) of Suretyship & Guaranty, 88 37 & 42). The Restatenent
(Third) of Contracts: Suretyship and Guaranty, section 37,
comment c¢, explains an obligee’ s acts which inpair a surety’s
recourse as follows:

c. Acts that inmpair recourse. Subsection
(3) provides a list of acts that inpair the

15



recourse of the secondary obligor against the
princi pal obligor. The acts listed in

cl auses (a) through (e) are the nbst common
acts of this sort. Cause (f), however
states the general principle - any act or

om ssion that inpairs the principle obligor’s
duty of performance or duty to reinburse, or
the secondary obligor’s right of restitution
or subrogation, inpairs the recourse of the
secondary obligor against the principal
obligor. It would be inpossible to |ist
every possible act that could bring about
such inpairnent, so clause (f) serves as a
resi dual clause, describing these acts by
their effect.

Restat. (Third) of Contracts: Suretyship & Guaranty, 8§ 37, cnt
c. Westchester notes that the County does not cite a single, on-
poi nt Pennsylvania case that is contrary to the Restatenent.

The County counters by first stating that Wstchester’s
Motion inproperly seeks a set-off of the Letter of Credit that
West chester obtained fromMcrovote as a partial security. The
County correctly contends that there is no docunent that required
it to provide Westchester with notice of Mcrovote' s default.
However, the CGeneral Indemity Agreenent between Westchester and
M crovot e states:

B. DEFAULT

Principal shall be in Default with respect to

a contract, and hereunder if any of the
foll ow ng occur:

B. Any bligee declares Principal to be in default.

9. GENERAL PROVI SI ONS

16



E. Under si gned agrees to give Surety pronpt

notice of any facts which mght give rise to

any clains or suits against Surety upon any

Bond.

(Tr. Ex. P-259.) Pursuant to this |anguage, the County argues
that Westchester can still recover its entire amount of liability
fromMcrovote and the expiration of the Letter of Credit has no
affect or prejudice on Westchester because if Mcrovote pays

West chester the entire anount of its obligation which it is
required to do under the General Indemity Agreenent, there
cannot be any prejudice.

The County al so argues that Westchester inproperly
msled this Court into instructing the jury regarding notice and
prejudice to Westchester. The County contends that Westchester
is not entitled to any reduction in liability by an alleged | ack
of notice by the County which was not required by any contract or
by | aw because the only party required to provide such notice was
M crovote. (County’s Cpp’'n at 19-20.) Thus, the County states
t hat any anendnment to the judgnent would be contrary to | aw and
woul d constitute additional prejudicial error to the County.

(ILd. at 20.)

The County al so argues that the Restatenent provision

relied on by Westchester was not intended to apply to the

situation presented here where Westchester separately contracted

with Mcrovote to obtain collateral to reduce its own exposure

17



and to protect its own interest. (ld. at 22.) According to the
County, Westchester’s argunent appears to be that the County was
legally obligated to protect Wstchester’s right to redeemits
undi scl osed letter of credit with Mcrovote. Under the
Rest atenment, according to the County, an obligee’s failure to
performa duty owed to a principal obligor or secondary obligor
to preserve the value of collateral may be considered an
i npai rment of the value of a security interest in collateral.
(ld. at 22-23.)

Further, the County contends that when the performance
bond does not nention notice, no notice is required. (Ld. at

23)(citing US. v. Mnn. Trust Co., 59 F.3d 87, 90-91 (8th Cr

1995); Cont’|l Bank & Trust Co. v. Am Bonding Co., 605 F.2d 1049,

1057 n.17 (8th Cir. 1979); Inre Sherry & Oleary, Inc., 148 B.R

248, 255 (WD. Pa. 1992)). The County stresses that Wstchester
onits own initiative, obtained a letter of credit from M crovote
to protect its own interest and this collateral did not secure
the underlying contract between the County and M crovote.

Rat her, Westchester separately contracted with Mcrovote to
reduce its own exposure and Westchester therefore retains the
right to seek this amount from M crovote. The County correctly
argues that neither Westchester nor Mcrovote presented any

evi dence that the County was aware of the letter of credit

bet ween M crovote and Westchester. (ld. at 23.)
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The County argues that this Court’s jury charge
regarding the letter of credit and the special jury interrogatory
concerning prejudice was plain error because it rewarded
M crovote and Westchester and penalized the County for
M crovote’s breach of its contract with Westchester. (1d. at
23.) The County clains that it did not know of this breach and
did not receive any notice of it fromeither Mcrovote or
Westchester and it had no notice of the contract terns and
conditions. (ld.) Consequently, the County argues that this
Court should not err by further reducing the County’s damages
agai nst Westchester by an additional anpbunt w thout any basis in
the law to do so. (Ld.)

Assum ng, arguendo, that both Westchester and the
County are correct and that this Court erred when it instructed
the jury regarding the letter of credit, the County’ s objection
at the charge conference was sufficient to preserve the objection

under Rule 51. Smth v. Borough of WIKkinsburg, 147 F.3d 272 (3d

Cr. 1998). In Smth, the Third Grcuit reaffirnmed that “‘[i]n
this circuit it is clear that by filing and obtaining a ruling on
a proposed instruction a litigant has satisfied Rule 51.”” 1d.

at 277 (quoting Bowey v. Stotler & Co., 751 F.2d 641, 646 (3d

Cir. 1985). Further, the court stated that “[w] hether that
occurs in an objection to the charge, in a request to charge, or

ot herwi se, however, should not be deterni native of the waiver

19



issue.” 1d. (citing 9A Wight & MIler, Federal Practice &
Procedure: Civil 2d 8§ 2553 at 411 (2d ed. 1995)).

Since the argunents at the charging conference were
sufficient to properly preserve the parties’ objections, this
Court nust inquire into “whether the charge, ‘taken as a whol e,
properly apprises the jury of the issues and the applicable

law.”” O Gady v. British Airways, 134 F. Supp.2d 407, 410 (E. D

Pa. Mar. 7, 2001)(citing Phillips v. Tilley Fire Equip. Co., No.

97- 0033, 1998 W. 808526, at *7 (E.D. Pa. Nov. 23, 1998), aff’'d,
203 F.3d 817 (3d Cir. 1999)(quoting Snmith, 147 F.3d at 275
(citation omtted))). After reviewng the charge, as a whole, it
appears that the charge properly apprised the jury of the issues
and the applicable aw involved in this case. Thus,
Westchester’s Motion for Relief from Judgnent is denied.

I11. MOTION TO SET ASI DE JUDGVENT OR FOR NEW TRI AL.

Under the Federal Rules of Civil Procedure, the trial
court has “considerable discretion in determ ning whether to

grant a newtrial.” Goodwin v. Seven-Up Bottling Co. of Phila.,

No. 96-2301, 1998 W. 438488, at *3 (E.D. Pa. July 31,

1998) (citing Klein v. Hollings, 992 F.2d 1285, 1289-90 (3d Gir.

1993)). Wien evaluating a notion for a newtrial on the basis of
trial error, the Court “nust first determ ne whether an error was
made in the course of trial, and then nust determ ne whet her that

error was so prejudicial that refusal to grant a newtrial would
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be inconsistent with substantial justice.” Farra v. Stanley-

Bostitch, Inc., 838 F. Supp. 1021, 1026 (E.D. Pa. 1993), aff’d,

31 F.3d 1171 (3d Gr. 1994)(citations and internal quotations
omtted). “Absent a showi ng of ‘substantial’ injustice or
‘“prejudicial’ error, a newtrial is not warranted and it is the
court’s duty to respect a plausible jury verdict.” Goodw n, 1998

WL 438488, at *3 (citing Videon Chevrolet, Inc. v. Gen. Mtors

Corp., No. 91-4202, 1994 W. 1888931, at *2 (E.D. Pa. May 16,
1994), aff’d, 46 F.3d 1120 (3d Cir. 1994)).

Furthernore, as the court has stated in Banks v. MI Il ar

El evator Co.,:

Even if the Court erred in its rulings at
trial, a newtrial will not be ordered where
the errors constitute harm ess error. See
Barker v. Deere & Co., 60 F.3d 158, 164 (3d
Cr. 1995). Trial errors are considered
harm ess when “it is highly probable that the
error did not affect the outconme of the
case.” Lockhart v. Westinghouse Credit
Corp., 879 F.2d 43, 53 (3d Cir. 1989).

“Unl ess a substantial right of the party is
affected,” a non-constitutional error in a
civil case is harmess. Linkstromyv. Golden
T. Farns, 883 F.2d 269, 269 (3d Cir. 1989).

Banks, No. 98-997, 2000 W. 274005, at *1 (E.D. Pa. Mar. 10,
2000). \Whether any error commtted by this Court was harmess is

governed by Federal Rule of Civil Procedure 61.%

‘Rul e 61 defines harm ess error as foll ows:

No error in either the adm ssion or the
excl usi on of evidence and no error or defect
in any ruling or order or in anything done or
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West chester noves for judgnent as a matter of |aw, or
alternatively, for a newtrial, on the bases that: (1) the
verdict is contrary to law, (2) the verdict is contrary to the
evidence; (3) the verdict is contrary to the |law and the
evidence; (4) the verdict is contrary to the |aw and the wei ght
of the evidence; (5) this Court erred in denying Westchester’s
nmotion for judgnent as a matter of |law at the close of the
County’s case; (6) this Court erred in denying Westchester’s
nmotion for judgnent as a matter of |law at the close of al
evidence; (7) this Court erred in refusing to charge that the
County could recover for those voting machines which it proved
were defective; (8) this Court erred in excluding the trial
deposition testinony of Robert J. Naegele which tended to show
that the FEC (Federal El ection Comm ssion) standards were
standards for field performance of electronic voting nmachi nes and
that in the April 23, 1996 primary election, Mcrovote s machi nes

met or exceeded the FEC standards; and (9) the jury’'s verdict is

omtted by the court or by any of the parties
is ground for granting a new trial or for
setting aside a verdict or for vacating,

nodi fyi ng, or otherw se di sturbing a judgnment
or order, unless refusal to take such action
appears to the court inconsistent with
substantial justice. The court at every
stage of the proceedi ng nust disregard any
error or defect in the proceedi ng which does
not affect the substantial rights of the
parties.

FeE. R QGv. P. 61.
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inconsistent in that the jury’s finding of breach of the inplied
warranties of merchantability and fitness for a particul ar
purpose are inconsistent with the jury' s finding that M crovote
did not breach the May 25, 1994 contract with the County.
(Westchester’s Mem in Supp. Post-trial Mts. at 1-2.)

As to argunents 1 through 6, Wstchester adopts by
reference the argunents nmade by Mcrovote in its Mtion for
Judgnent as a Matter of Law and al so presents an entirely new
argunent that the County could only recover danages for machi nes
they could prove were actually defective, and it was error for
this Court not to so instruct the jury. Mcrovote's Mtion for
Judgnent as a Matter of Law has been previously denied, and
West chester’s aforenentioned argunents 1 through 6 will |ikew se
be denied. However, Westchester’s additional argunent, that the
County attenpted to recover damages for all of the machines it
purchased even though the vast majority of the machi nes were not
defective, is hereafter exam ned.

West chester notes that the County contends that 17.7%
of the Mcrovote nmachi nes, at nost, had perfornmance problens in
the April, 1996 primary election. Thus, according to
Westchester, as a matter of law, the County was entitled to
recover breach of warranty danages “only for the nachines out of
the original 900 machines that it proved were actually

defective.” (Westchester’s Mem in Supp. Post-trial Mts. at
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12.) Westchester contends that this Court substantially erred in
refusing to charge the jury that the County could only recover

for those voting machines that it proved were defective.®

SAfter the jury charge, counsel for Wstchester stated to
the Court at sidebar:

THE COURT: Yes, do you have exceptions or
addi tions?

MR. CARLTON: I would Iike the Court to
charge the jury that they may consider
whet her or not individual nmachines did not
conply with the terns of the contract, as
opposed to the entire system

THE COURT: I don’t know how to deal with
that, they didn't — they didn’t deal with it

MR, CARLTON: Ckay.

THE COURT: | don’t know how to deal with
it and that may be a flaw in their case.
That would be dealt with |ater, but -

MR, CARLTON: Vll, | think you should
instruct the jury that it’s for themto

det erm ne whether or not the voting system
was a conplete commercial unit or had various
conponents, and that if the various
conponents, i.e. the voting machines, didn't
wor k then, you know, that's -— that doesn’t
mean the whole systemgets thrown out, that
they’'re only entitled to recover for the
machi nes that weren’t any good.

THE COURT: | don’t think that was very
wel | devel oped and I’ mnot going to — |11
gi ve you an excepti on.

MR, CARLTON: Thank you.

THE COURT: Anyt hi ng el se?
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In response, the County argues that it did not purchase
single voting machines, but rather it purchased a voting system
whi ch did not function and which was properly rejected.

(County’s Qpp’n Westchester’s Post-trial Mdt. for J. as Matter of
Law and/or New Trial at 6.) The County distinguishes the cases
relied upon by Westchester to support its claimthat the system
is divisible because the product in both the cited cases was a
shi pnent of shoes, not an “integrated networked conputer voting
system” (ld.) |In contrast to Westchester’s cited cases, the
County argues that the entire systemwas integrated and
defective, with random and unpredi ctable problens that admttedly
appeared and di sappeared for no particular reason. (ld. at
7)(citations omtted).

In any event, the County contends that the jury’s
finding was not contrary to the weight of the evidence presented
whi ch supported the County’s argunent regardi ng poor nmachine
performance, including the audit trail tapes and cartridge
reports fromindividual machi nes used in each election and the
conputer print-outs of the nunber of power fail problens for each
machi ne fromthe Novenber, 1995 election. |In addition, Carson’s
chart of machine problens was also admtted into evidence.

Therefore, according to the County, the jury had anpl e evi dence

MR CARLTON: No, that's it.
(N.T., 10/31/00, p. 119.)
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not only of individual machines and their problens, but also of
system c problens, and its verdict was based on consideration of
such evidence. Thus, the County contends that Wstchester’s
argunent is neritless.

In reply, Westchester argues that a County w tness,
Joseph Passarella, calculated that 17 to 18 percent of the
M crovote machi nes mal functioned during the April, 1996 primary
el ection, and Passarella testified on cross-exam nation that the
M crovote machi nes did not communi cate with each other.
Therefore, Westchester argues that the County’ s contention that
what M crovote sold was an “integrated networked conputer voting
systenf was m sl eading at best. (Westchester’'s Reply Mem 1in
Supp. Mot. J. as Matter of Law and/or New Trial at 3-4.)

The proposed jury charge omtted by this Court
essentially addressed the specific performance of the contract
and therefore was related to the County’s breach of contract
claim Indeed, as Westchester’s counsel stated, “lI would |ike
the Court to charge the jury that they may consi der whet her or
not i ndividual machines did not conply with the terns of the
contract, as opposed to the entire system” (N T., 10/31/00, p.
119.) This charge would, essentially, go to the County’ s breach
of contract action, not to the breach of inplied warranty claim
the only clai mupon which the jury found the Defendants |iable.

Thus, any error which may have been commtted by this Court was
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harm ess, and did not affect Westchester’s substantial rights.

The next argunent presented by Westchester in support
of its Motion for a New Trial is that this Court erred when it
did not allow Robert J. Naegele's deposition testinony regarding
the applicability of the FEC standards to be presented to the
jury. Robert J. Naegele, as Westchester notes, is the principal
aut hor of the Federal Election Conmm ssion’s design performance
and testing requirenents for Punchcard Marksense and Direct
Recordi ng El ectronic Voting Systens. M. Naegele was originally
retained in this case solely by Carson Manufacturing Corporation,
the only settling Defendant, as its expert wtness in this area.
Prior to trial, this Court denied the County’'s Modtion in Limne
to preclude M. Naegele fromtestifying. |In that Mtion, the
County asserted that M. Naegel e’ s expert opinion was
i nadm ssi bl e under Federal Rules of Evidence 702 and 703, it was
entirely speculative, and it was not based on any valid and
reliable nmethodol ogy. Westchester argues that between the tine
of this Court’s denial of the County’'s Mdtion in Limne and
Westchester’s attenpt to present the deposition testinony of M.
Naegel e, nothing had changed that would require this Court to
make a different ruling.

However, the Carson-County settl enent took pl ace
approxi mately one week prior to the conmencenent of this trial.

West chest er had previously noved to adopt by integration all of
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Carson’s pleadings. Wthout Carson in the case, Wstchester was
seemngly left without an expert with respect to the FEC

st andar ds. © After the trial began, Westchester traveled to
California to secure a subpoena for M. Naegele' s attendance at a
trial deposition in this case. The subpoena was net with
opposition by the County’s local California counsel. Wstchester
all eges that the County and Carson collusively kept M. Naegel e
fromcomng to Philadelphia to testify as a |ive wtness.
Utimtely, M. Naegele' s videotaped trial deposition was taken
in California by Westchester’s counsel, but w thout counsel for
the County present to cross-exam ne M. Naegele. Thus, the
County noved to preclude the introduction of the videotaped
deposition at trial.

West chester contended that the County chose not to be
present at M. Naegel e’ s deposition, and the County contended
that it was precluded fromattendi ng because it was unable to
“dial in” to the deposition |ocation or conference room and
West chester’s counsel did not return counsel’s tel ephone calls or
respond to its faxes. Consequently, outside the presence of the
jury and on the record, this Court reviewed the videotaped

deposition with counsel in order that the County could nake

obj ections and this Court could imediately rule on those

®The Def endants have mmi ntai ned t hroughout this entire case
that the FEC standards were the proper neasure of the required
standards of machine performance in the field.
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objections. As a result of this videotape review, this Court
stated that:

I’ma little concerned about sone of the

things that were shown to himhe didn't seem

to know where they were fromor what the

source of themwere. That, | find
di st urbi ng.

unfortunately if someone had been there to

cross-exam ne him he probably woul d have

cleared a lot of it up. | amvery

unconfortable with the reliability of this

and | was going to admt it but | am at this

point after hearing his testinony |I'’mruling

that his opinions are, fromwhat |’ve heard

on there, on the tape, are unreliable and |

under the circunstances, amnot going to

admt it. That’s ny ruling.

(N.T., 10/30/00, pp. 130, 133.)

West chester contends that this Court’s decision not to
admt M. Naegele s videotaped testinony in the face of the
County’s trial objections was erroneous and was inconsistent with
this Court’s previous ruling that M. Naegele could testify.
West chester al so opines that the jurors should have heard M.
Naegel e’ s testinony as to the applicability of the FEC standards
to election day performance in order to enable them“to
understand the evidence [and] determne a fact in issue.” FED
R EviD. 702.

Federal courts “have maintained a |liberal policy of

adm tting expert testinmony. . . . because, once the court decides

that the expert’s testinony would be hel pful to the jury, the
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jury is entitled to evaluate the testinony. . . . [and t]he court
has broad discretion in determ ning when an expert is qualified

to render a hel pful opinion.” Dorsett v. Am Ilsuzu Mitors, Inc.,

805 F. Supp. 1212, 1224-1225 (E.D. Pa.), aff’'d, 977 F.2d 567 (3d

Cr. 1992), cert. dism ssed, 506 U S. 1089 (1993). 1In York v.

Adans, 79 F.R D. 142 (WD. Pa. 1978), the court supplied an
anal ysis of Rule 61 stating:

Under this rule, technical errors or defects
whi ch do not affect the rights of a party are
deened to be “harmess errors.” | n making
this determi nation, the court should consider
the entire record before it and all the
circunstances of the particular case. Only
if the court finds, after a review of the
entire record, the alleged error affected
substantial rights of the parties will a new
trial be ordered; otherwise, it is harnless
error and nust be disregarded.

Masino v. Qutboard Marine Corp., 88 F.R D. 251 (E. D. Pa. 1980),

aff’d, 652 F.2d 330 (3d Gir.), cert. denied, 454 U S. 1055 (1981)

(quoting 1d. at 144 (citations omtted)).
Viewi ng the transcript objectively, this Court is convinced that
its ruling on this issue was correct. The argunents presented by
the parties on this issue present nothing new or different from
that already argued and objected to at trial, therefore the Court
sees no new reason to grant Westchester a newtrial on this
gr ound.

Westchester’s third argunent is that the jury’'s

findings of breach of the inplied warranties of nerchantability
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and fitness for a particular purpose are inconsistent with the
jury’'s finding that Mcrovote did not breach the May 25, 1994
contract with the County. According to Westchester, the inplied
warranty of nerchantability is dependent upon a contract and the
jury’s determnation that Mcrovote did not breach its contract
is inconsistent with the jury' s finding that M crovote breached

its inplied warranties. Wstchester cites Boyanowski v. Capital

Area Internediate Unit, 215 F. 3d 396 (3d Cr. 2000), cert.
denied, 121 S.Ct. 566 (2000), for the theory that breach of
warranty clainms are wholly subordi nate and cannot stand in the
absence of a verdict for Montgonery County in the breach of
contract claim The County contends that Westchester’s reliance

on Boyanowski is m splaced, however, because the Boyanowski jury

found that the Defendant was not liable for tortious interference
with contract but was liable for conspiracy to interfere with a
contract and that decision was limted to a finding that, absent
a finding on the underlying tort, there could be no conspiracy to

commt the tort. 1d. at 405 (citing In re Othopedic Bone Screw

Prods. Liab. Litig., 103 F.3d 781, 789 & n.7 (3d Cr. 1999)).

The County distingui shes Boyanowski as only applicable in the

context of clains for civil conspiracy and underlying torts

rat her than clainms under the U C.C. See Boyanowski, 215 F. 3d

396.

Al t hough Westchester, in its Reply, does not refute the
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County’ s argunent that Boyanowski is not applicable, it contends
that the Pennsyl vania case law cited by the County is inapposite
because courts in those cases held that a purchaser of goods may
sue the manufacturer of those goods for breach of an inplied
warranty of nerchantability under 13 Pa. C. S. A section 2314 in

t he absence of breach of contract. See Kassab v. Cent. Soya, 246

A 2d 848 (Pa. 1968), overruled on other grounds by AM PM

Fr anchi se Assoc. v. Atl. Richfield Co., 584 A 2d 915

(1990) (stating privity is no longer required in assunpsit suits
by purchasers agai nst renote manufacturers for breach of inplied

warranty); Moscatiello v. Pitt. Contractors Equip. Co., 595 A. 2d

1198 (Pa. Super. 1991) (hol di ng manuf acturer of paving machi ne
Iiable to eventual purchaser for breach of warranty). According
to Westchester, these cases which the County cites do not address
the issue presented by this Mtion; whether a vendor who was not
found to have breached a contract for the sale of goods that
includes an inplied warranty of nerchantability, can still be in
breach of warranty. (Wstchester’'s Reply Mem in Supp. Mt. for
J. as Matter of Law and/or New Trial at 6 n.3.) However,

West chester does not provide this Court with any | egal guidance
wth which it may consi der Westchester’s argunents other than a
reiteration that the jury found the contract, under 13 Pa. C. S A
section 2314, included the inplied warranty of nerchantability

whi ch was not breached by the vendor, and because M crovote did
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not breach the contract, it did not breach the inplied warranty
of merchantability included in that contract. Because “[t]he |aw
of Pennsylvania is clear that, for recovery for breach of inplied
warranties, a party need not prove ‘privity of contract,’”

Moscatiello, 595 A 2d at 1203-1204 (citations omtted),

West chester’s argunent is rejected.

Finally, Westchester argues that, in the alternative,
this Court should grant a new trial based upon what it terns “the
i nconsi stent answers in the verdict fornf because the verdi ct
formis properly considered a special verdict under Federal Rule
of Gvil Procedure 49(a) and when there is an inconsistency in
the special verdict, newtrials are granted. (Westchester’s

Mem in Supp. Post-trial Mts. at 15)(citing Malley-Duff &

Assocs., Inc. v. Crown Life Ins. Co., 734 F.2d 133 (3d Gr.),

cert. denied, 469 U S. 1072 (1984) and Halprin v. Mra, 231 F.2d

197 (3d Gr. 1956)). The County correctly maintains, inits
response, that Westchester is not entitled to judgnent as a
matter of law or a newtrial on this basis since there is no

i nconsistency in the jury verdict form because clains for breach
of inplied warranties do not require privity of contract. The

County cites the Third Crcuit’s statenent in Boyanowski, a case

cited by Westchester, that “[i]nconsistent jury verdicts are an
unfortunate fact of life in law, and should not, in and of

t hensel ves be used to overturn otherwi se valid verdicts.”
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Boyanowski, 215 F.3d at 407 (citations omtted). Consequently,

Westchester’s Mdtion for a New Trial based upon inconsistent
answers in the jury verdict is denied.

V. CONCLUSI ON.

For the reasons set forth above, Wstchester’s Post-
trial Mtions are deni ed.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONTGOVERY COUNTY, : CIVIL ACTI ON
Plaintiff, :
v. : No. 97- 6331
M CROVOTE CORPORATI ON, :
CARSON MANUFACTURI NG COVPANY, | NC. | :
and WESTCHESTER FI RE | NSURANCE :
COVPANY,

Def endant s.

ORDER
AND NOW this 25th day of June, 2001, upon
consi deration of Defendant Westchester’s Post-Trial Mtions, and
all Responses and Replies thereto, it is hereby ORDERED that the
Motion for Judgnent as a Matter of Law on Statute of Limtations
(Dkt. No. 394), the Mdtion for Relief from Judgnent (Dkt. No.
395), and Motion to Set Aside Judgnent or for New Trial (Dkt. No.

396) are DEN ED.

BY THE COURT:

Robert F. Kelly, J.



