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|. Introduction

This case arises out of the proposed inprovenent of
U.S. Route 202, Section 700 (“Section 700") and devel opnent of an
i nterchange at Route 202 and State Route 313. Plaintiff is
concerned that peaceful and scenic Bucki ngham Townshi p i n Bucks
County will be spoiled if defendants are allowed to proceed as
pl anned.

As a federal aid project, the Section 700 project is
subj ect to various federal statutory requirenments. |In a 97 page
anmended conplaint, plaintiff alleges that defendants used

falsified data and violated virtually every applicable statutory



requi renment in planning and proceeding with the hi ghway project.
Plaintiff specifically clainms that defendants viol ated
requi renents inposed by the Adm nistrative Procedures Act
(“APA”), 5 U S.C. 88 701 et seq.; the Federal-Ai d H ghway Act
(“FAHA’), 23 U.S.C. §§ 109(a)(2) & (h), 134, 135; the National
Environnental Policy Act (“NEPA’), 42 U S.C. 88 4321 et seq.; the
Cean Air Act (“CAA"), 42 U. S.C. 88 7506; and, the National
Hi storic Preservation Act (“NHPA’), 16 U S.C. 8§ 470f & 470h-
2(f). 1

Plaintiff also asserts state |aw clains under statutes
governing the duties of PennDOT, 71 P.S. 8§ 512(a)(7) & (b)(23),
requiring PennDOT to assist local officials, 36 P.S. 88670-901,
and adopting an interstate conpact on regional transportation, 73

P.S. § 701.°2

The all eged viol ation of each discrete requirenent of each
pertinent statute is pled as a claim resulting in a 14 count
conpl ai nt.

271 P.S. 8§ 512(a)(7) requires PennDOT to cooperate w th other
appropriate agencies, political subdivisions and interested
private parties in coordinating plans and policies for the
devel opment of air, ground and water conmerce. Section (b)(23)
directs the Departnent to consider the operation and use of

exi sting transportation routes and prograns during construction
and follow ng conpletion of new routes or progranms. 36 P.S.

8§ 670-901 directs PennDOT to assist |local officials with
standards, nethods and information related to the construction,
alteration, repair and mai ntenance of highways and bri dges.

The interstate conpact creates a mechanismto coordi nate regi ona
transportation planning anong several counties in southeastern
Pennsyl vani a and sout hern New Jersey.
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Presently before the court are defendants’ notion for
summary judgnent and plaintiff’s notion for summary judgnent.
The adm nistrative record is volum nous and quite technical in
nature. It consists of thousands of docunents which consune
twenty-one boxes. The parties have al so presented substanti al
subm ssions. Additionally, briefs were filed on behal f of
sevent een amci .3

1. Standard of Revi ew

Summary judgnent generally is appropriate where there
is no genuine issue of material fact and the noving party is
entitled to judgnent as a matter of law. Under the APA the
court bases its decision on a review of the admnistrative

record. See 5 U S.C. 8 706; Florida Power & Light Co. v. Lorion,

470 U. S. 729, 744 (1985). There are thus generally no genuine

i ssues of material fact in an APA case. See Cairton Sportsnen's

A ub v. Pennsylvania Turnpi ke Commin, 882 F. Supp. 455, 463 (WD

Pa. 1995).

As a practical matter, “when a plaintiff who has no
right to a trial de novo brings an action to review an
adm nistrative record which is before the review ng court, the
case is ripe for sunmary di sposition, for whether the order is

supported by sufficient evidence, under the applicable statutory

%El even amici, including two area nunicipalities, oppose the
project. Six amci, all area nunicipalities, support the
proj ect .



standard, or is otherwi se legally assailable, involve mtters of

law.” Bank of Commerce of Laredo v. City Nat’'l Bank of Laredo,

484 F.2d 284, 289 (5th Cr. 1973); Ctizens to Preserve Overton

Park, Inc. v. Volpe, 432 F.2d 1307, 1310 (6th Cr. 1970) (cases

chal l enging adm nistrative action ripe for sumary judgnent),

rev’'d on other grounds, 401 U S. 402 (1971). See also Lukens

Steel Co. v. Kreps, 477 F. Supp. 444, 446 n.3 (E. D. Pa. 1979)

(deni al of summary judgnent in adm nistrative action generally
means opposing party is entitled to judgnent based on the record
or a remand to the agency is required because its action is not
supported by the record under applicable standards of review and
further proceedings are necessary.)

[11. H storical and Factual Backaground

Section 700 of U S. Route 202 extends fromjust south
of Pennsylvania State Route 63 in Mntgonery Townshi p, Montgonery
County, to the Pennsylvania State Route 611 Bypass in Doyl est own
Townshi p, Bucks County. This section of highway is approximately
nine mles in length and covers 9,100 acres. It crosses two
counties and eight nmunicipalities.?

In response to requests fromlocal and county pl anners,

the Del aware Vall ey Regi onal Planning Comm ssion (“DVRPC’)

“The counties are Bucks and Montgonery. The nunicipalities are
Upper Gwnedd Townshi p, Lower Gwnedd Townshi p, Montgomery
Townshi p, New Britain Borough, New Britain Township, Chalfont
Bor ough, Doyl est own Townshi p and Warri ngton Townshi p.
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recommended in a Novenber 1989 report that studies be commenced
to address nobility deficiencies and projected growh with
respect to Section 700.° In the Novenber 1989 report, the DVRPC
concl uded that the “new alignnent corridor” which had been
recommended in a 1968 PennDOT study regarding this section of
hi ghway was still viable through | ands nostly reserved for the
hi ghway by | ocal township actions.?®

In 1990, PennDOT initiated nore detail ed environnmental
and prelimnary engineering studies for Section 700. PennDOT
advertised and held four public neetings between February 7, 1991
and Decenber 13, 1994 concerning studies of inprovenents to
Section 700, prior to initiating the formal environnental
process.

Pursuant to NEPA and its attendant FHWA regul ati ons,
the Federal H ghway Adm nistration (“FHWA’), as | ead agency,

approved a draft Environnental |npact Statenent (“DEIS") for

°The DVRPC i s the designated netropolitan planning organization
for the Phil adel phia region and has both state and | ocal
governnent representation, including representatives from

Mont gonery and Bucks Counties. The DVRPC was originally nanmed as
a defendant and then dism ssed by order of March 31, 2000.

5The “new alignment corridor” represents one option for

i mprovenent of Section 700. Plaintiff suggests that the

i mprovenent of Section 700 is not “local” in nature but rather an
attenpt by defendants, PennDOT, NJDOT and the DVRPC to transform
Route 202 into a nmulti-lane regional superhighway to provide for

commerce and growth between New Jersey's major interstate

hi ghways and Interstate-76 at Valley Forge.
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circulation on July 10, 1996.7 The DEIS was circulated to the
public, and its availability was published in the Federal
Regi ster on August 9, 1996. See 61 Fed. Reg. 41607- 41608.

On Septenber 12, 1996, PennDOT hel d an open hearing at
whi ch nenbers of the public were provided an opportunity to
coment on the DEIS. Plaintiff’s representatives were anong the
numerous participants. PennDOT also held a neeting directly with
menbers of plaintiff’s Board of Supervisors on Septenber 19,

1996.

After seeking and receiving an extension of tinme to
submt comments, plaintiff submtted extensive comments on the
DEI' S on Cctober 11, 1996. |In response to plaintiff’s comments,
additional traffic analysis was conpleted to verify the accuracy
of the prior analysis.

The final report of the additional traffic analysis was
docunented in Supplenent No. 4 which was finalized in Cctober
1997 and to which the final Environnmental |npact Statenent
(“FEI'S") expressly referred. This was avail able for public
review and comment. Supplenment No. 4 was provided to plaintiff on

Cct ober 10, 1997.°8

™Lead Agency neans the agency or agencies preparing or having
taken primary responsibility for preparing the environnental
i npact statenent.” 40 C.F.R § 1508. 16.

8A draft of Supplenent No. 4 was prepared in February 1997. It
is virtually identical to the final docunent. It was provided to
plaintiff in August 1997.



Plaintiff |l earned during this period that PennDOT was
al so maki ng plans to devel op a hi ghway i nterchange at Pool s
Corner in Buckingham Townshi p. PennDOT represents that this is
i ndependent fromthe Section 700 project. Plaintiff suggests
that it is a renmedial nmeasure to cope with traffic which the
Section 700 i nprovenents woul d di scharge into Bucki ngham
Townshi p.

On Cctober 8, 1997, PennDOT approved the FEIS for
circulation. On Cctober 16, 1997, David Lawton, the FHWA Regi on
3 Director of Planning and Program Devel opnent, approved the FEI S
for circulation. Hundreds of copies of the FEIS were mailed to
comentators, including plaintiff. On Novenber 14, 1997, notice
of availability of the FEI'S was published in the Federal
Regi ster. See 62 Fed. Reg. 61111-61112. By letter of January
29, 1998 to the FHWA Division Adm nistrator, the Regional Deputy
Director of the Ofice of Environnental Prograns advi sed that
“EPA believes that the highway construction and operation shoul d
not provide additional insult to the environnment” and stated that
“Iw e appl aud PADOT and FHWA for [their] efforts” to protect the
envi ronment .

On August 27, 1998, the FHWA Di vi si on Adm ni strator
i ssued a Record of Decision (“ROD’) formally approving the
project. The FHWA filed the Adm nistrative Record (“the Record”)
for the Section 700 project and the project at Pools Corner which

t he FHWA had al so approved foll owi ng environmental review.



Following initiation of this action, the court on
Novenber 19, 1999 ordered defendants to make the Record whol e by
“filing and providing to plaintiff all docunentation,
correspondence, set-ups, assunptions, fornulae, co-efficients and
ot her data concerning U S. 202 Traffic Analysis for Section 700
Suppl enent No. 4 and DVRPC Responses to Bucki ngham Comments 1-4
(April 1998), all comrunications between the Pennsyl vani a
Departnent of Transportation and the Federal H ghway
Adm ni stration and within the FHWA regarding the rel ationship
bet ween the Pool’s Corner project and Section 700, and any
versi on of Supplenent No. 4 dated Decenber 1996 which may exist.”
On Decenber 17, 1999, defendants supplenented the Record pursuant
to that order

Pointing to statenents of two DVRPC enpl oyees t hat
certain set-ups and assunptions had been di scarded by the DVRPC
plaintiff suggested that the Record was still inconplete.
Def endants responded that sone of the set-ups and assunptions
fromthe traffic nodel used to conduct the analysis in Suppl enent
No. 4 were not available as they existed at the tine sinply
because the traffic nodel is a conputer programwhich is
constantly revised in the ordinary course of business to
accommodat e updat ed forecasting net hodol ogy, conputer technol ogy,

popul ati on changes and traffic-rel ated dat a.



Def endant s have persistently averred that the Record as
suppl emented is the conplete record before the FHM at the tine
it filed the ROD. W Thomas WAl ker of DVRPC pi npointed the data
and docunents sought by plaintiff in the Record.?®

The court ordered defendants to produce to plaintiff
t he docunentation, correspondence, set-ups, assunptions,
formul ae, co-efficients and ot her data supporting Suppl enent No.
4 in a conputer diskette format prepared for use with the
TRANPLAN program to produce to plaintiff a copy of the TRANPLAN
program and any instructions necessary for running the program
and, to file sworn affidavits from persons with direct know edge
verifying that defendants have filed in the adm nistrative record
and produced to plaintiff all docunents, data and other pertinent
informati on on which the FHWA relied in creating the ROD or which
served as the basis for any information on which the FHM so
relied, and detailing the nature of any assunptions, set-ups or
related data which had been irretrievably discarded or |ost and
the reasons therefor. Defendants conplied wth that order.

I'V. Discussion

As noted, the adm nistrative record is vol um nous and

quite technical, and the subm ssions of the parties are

°Dr. Wal ker expl ai ned how Suppl enent No. 4 could be replicated by
a conpetent anal yst using the TRANPLAN programin conjunction
with the “Network,” the “prototype Setups” and the trip tables
whi ch were included in the Decenber 17, 1999 filing.
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substantial. Wile this has necessitated an exhaustive review,
encunbered further by the court’s prior lack of famliarity with
sone of the technical nethodol ogy and term nol ogy, the court wll
confine itself herein to a summary of the respective positions
and correspondi ng evidence in the Record. To discuss in detai
each itemin the Record or each assertion, insinuation and
argunent in this highly contentious litigation would be
forbidding and require the razing of a small forest to supply the
paper needed for such a product.
A. Cogni zable d ai ns

Many of the discrete clainms asserted by plaintiff are
not cogni zabl e.

The provision of the FAHA relied upon by plaintiff, 23
US C 8§ 109(a)(2), particularly when read in the context of the
surroundi ng | anguage, constitutes nothing nore than a general
statenent of policy which does not inply a private right of

action. See Jersey Hei ghts Nei ghborhood Ass’'n v. d endening, 174

F.3d 180, 186 (4th Gr. 1999). The FAHA anendnents in the
I nt ernodal Surface Transportation Efficiency Act (“1STEA’) al so

do not authorize a private right of action. See Allandale

Nei ghborhood Ass’'n v. Austin Transp. Study Policy Advisory

Committee, 840 F.2d 258, 265-67 (5th G r. 1988); Sierra dub v.

Pena, 915 F. Supp. 1381, 1390-91 (N.D. Ohio 1996), aff’d sub

nom, Sierra Club v. Slater, 120 F.3d 623 (6th G r. 1997).
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There is no private right of action under the citizen
suit provision of the Clean Air Act for the violation of the Act

alleged by plaintiff. See 42 U S.C. 8§ 7506(c); Conservation Law

Found., Inc. v. Busey, 79 F.3d 1250, 12260 (1st Cir. 1996);

Anerican Auto. Mrs. Ass’n. v. Cahill, 53 F. Supp. 2d 174, 186

(N.D.N Y. 1999); Gty of Yakima v. Surface Transp. Bd., 46 F

Supp. 2d 1092, 1099 (E.D. Wash. 1999).
There is simlarly no private right of action under

NEPA. See Noe v. Metropolitan Atlanta Rapid Transit Auth., 644

F.2d 434, 436-39 (5th Gr. 1981) (“[T]o the extent the

| egislative history indicates any Congressional attitude, it
indicates a desire not to provide a renedy for private

i ndividuals who may be injured by a violation of NEPA"), cert.

denied, 454 U. S. 1126 (1981); Jersey Heights Nei ghborhood Ass’n,

174 F. 3d at 186 (no private right of action for failure to

prepare proper EIS); Public Gtizen v. United States Trade Rep.

5 F.3d 549, 551 (D.C. Gr. 1993), cert. denied, 510 U S. 1041

(1994) (sane); Sierra Cub v. Penfold, 970 F.2d 1307, 1315 (9th

Cr. 1988) (no private right of action for failure to prepare

suppl enental EIS); Uah v. Babbitt, 137 F.3d 1193, 1203 (10th

Cir. 1998) (NEPA does not provide private right of action and any
claimfor failure to prepare proper EIS nust be maintai ned under

APA); Sal non River Concerned Citizens v. Robertson, 32 F.3d 1346,

1353 n. 13 (9th Cr. 1994) (NEPA does not provide private right of

11



action to challenge sufficiency of EIS); Public Gtizen v. Ofice

of the U S. Trade Reps., 970 F.2d 916, 918 (D.C. Cir. 1992)

(sanme); Knowes v. United States Coast Guard, 924 F. Supp. 593,

599 (S.D.N. Y. 1996) (reclassifying NEPA claimfor failure to

prepare EIS as cl ai munder APA); Westlands Water Dist. v. United

States Dep’t of Interior, 850 F. Supp. 1388, 1411 (E.D. Cal.

1994) (sane).

| nsof ar as defendants may have viol ated the standards
establi shed by the FAHA, | STEA, CAA or NEPA, however, such
conduct could be characterized as arbitrary, capricious or an
abuse of discretion. The court will thus assess those actions in
considering the APA claim

As plaintiff may obtain relief against defendants Wkl e
and Lawmton, plaintiff’s APA cl ai magai nst defendant Mllory
clearly is not a claim“for which there is no other adequate

remedy.” See 5 U.S.C. 704(a); New York City Enpl oyees’

Retirenment Sys. v. SEC, 45 F.3d 7, 14 (2d Gr. 1995); Washi ngton

Legal Found. v. Al exander, 984 F.2d 483, 486 (D.C. Cr. 1993);

Gllis v. United States Dep’t of Health & Human Svcs., 759 F. 2d

565, 575 (6th GCr. 1985). Judgnent for defendant Mallory is thus
appropriate on that claim
In this circuit at least, a private right of action

under NHPA has been recogni zed. See Boarhead Corp. v. Erickson,

923 F.2d 1011, 1017 (3d GCr. 1991). The court will thus

separately consider plaintiff’s NHPA claim

12



There is no private right of action conferred by the
interstate conpact and there has in any event been no show ng
that any signatory has violated the conpact. The federal
def endants, of course, are not constrained by duties inposed by
state law on a state agency. The court has no authority to
review the conpliance of state officials with state | aw and
accordingly dismssed by prior order the state | aw cl ai ns agai nst

defendant Mallory. See Pennhurst State Sch. & Hosp. v.

Hal der man, 465 U. S. 89, 120-12 (1984); Randol ph v. Rodgers, 170

F.3d 850, 859 (8th Gr. 1999); Blake v. Papadakos, 953 F.2d 68,

73 n.5 (3d Gr. 1992); Fitzpatrick v. Pennsylvania Dep't. O

Transp., 40 F. Supp. 2d 631, 635 (E.D. Pa. 1999). In any event,
it is clear that PennDOT did not disregard any duty inposed by 71
P.S. 88 512(a)(7) and (b)(23) or 36 P.S. 8§ 670-901.
B. Adm ni strative Procedures Act C aim

Under the APA, “[t]he reviewing court shall hold
unl awf ul and set asi de agency action, findings, and concl usions
found to be arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with law” 5 U S.C. 8§ 706(2)(A).
The agency's decision “is entitled to a presunption of

regularity.” Overton Park, 401 U S. at 415. “[T]he court nust

consi der whet her the deci sion was based on a consi derati on of the
rel evant factors and whether there has been a clear error of

judgnment.” 1d. at 416. Wile the “inquiry into the facts is to

13



be searching and careful, the ultimte standard of reviewis a
narrow one.” 1d.

The court’s reviewis limted to the whole
adm nistrative record before the relevant agency at the tine of

its deci sion. See 5 U S. C. 8 706; Overton Park, Inc., 401 U.S.

at 420; Hggins v. Kelly, 574 F.2d 789, 792-94 (3d Gr. 1978);

Twiggs v. U.S. Snmall Bus. Admin., 541 F.2d 150, 152-53 (3d Cir.

1976). However, “[a] docunent need not literally pass before the
eyes of the final agency decisionmaker to be considered part of

the adm nistrative record.” dairton Sportsnen's dub, 882 F

Supp. at 465. Pertinent information upon which adm nistrative
deci si onmakers may have relied nmay be consi dered al though not

included in the record as filed. See H ggins, 574 F.2d at 792-

93.

The ultimate question is whether the Record supports
the FHWA' s deci sion and not whether a different decision would
have been better or m ght have been nade with nore information.
The court is not enpowered to determ ne the wi sdom of relieving
traffic congestion in one geographic area by shifting sone of the

burden i nto anot her. See Overton Park, 401 U S. at 416

(reviewing “court is not enpowered to substitute its judgnent for

that of the agency”). See also C K. v. New Jersey Dep't of

Health & Human Servs., 92 F.3d 171, 182 (3d Cir. 1996). That is a

decision legally left to the expertise of the FHWA
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The APA so limts the role of the court because
Congress has determ ned that “the elenents that make up such
deci sionmaki ng are so diverse that they are consigned to
officials and agencies with specialized know edge, experience,
resources, and nmechanisnms for broad public participation that a
court does not possess [and the courts] are not free to weigh the

many conpeting interests underlying these issues.” Calio v.

Pennsyl vania Dep’'t of Transp., 101 F. Supp. 2d 325, 328-29 (E.D
Pa. 2000). However, “[i]f the record before the agency does not
support the agency action, or if the agency has not considered
all the relevant factors, or if the reviewi ng court sinply cannot
eval uate the chall enged agency action on the basis of the record
before it, a court should remand to the agency for additional

i nvestigation or explanation.” Society Hill Towers Omers’ Ass’'n

v. Rendell, 20 F. Supp. 2d 855, 862 (E.D. Pa. 1998).

The Record consists of nunmerous interagency
comuni cations and reports based on studi es conducted by the FHWA
and PennDOT. This includes a Draft Environnental | npact
Statenent/ Section 4(f) Evaluation (“DEIS’); a Final Environnental
| npact Statenent/Section 4(f) Evaluation (“FEIS’); H storic
Structures Inventory and Determ nation of Eligibility Reports;
Criteria of Effect Reports; a wetlands report; noise reports;
Congesti on Managenents Strategies and Major | nvestnent Study; a

Menor andum of agreenment between FHWA and t he Pennsylvania State
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Hi storic Preservation Ofice; and, docunents related to studies
regardi ng the Pools Corner project.?®
1. FAHA and | STEA
In Counts I, Il, Vand XlIl of its Anended Conpl aint,
plaintiff alleges that defendants failed to conply with planning
regul ations and with the requirenents for the Transportation Pl an
and Program the Congestion Managenent Analysis (“CM5") and the

maj or investnent study (“MS’").

“The parties have also submitted affidavits or declarations of
experts. Sone are acconpanied only by a photocopied or facsimle
signature and a subm ssion of plaintiff’'s retained expert Dr.
Tomazinis is replete with handwitten edits which appear to be
made by the sane individual who scribbled handwitten edits in
the body of plaintiff’s “supplenentation.” As no party has
objected to the formof any affidavit, the court will not reject
any on that ground. See United States for Use and Benefit of
Austin v. Western Elec. Co., 337 F.2d 568, 574-75 (9th Gr.

1964). Additional substantive subm ssions, including expert
opi ni ons and suppositions or inquiries about the nental processes
of the decisionmakers, however, are not cogni zabl e absent “a
strong showi ng of bad faith or other inproper behavior” on the
part of the agency. See Overton Park, 401 U. S. at 420; Society
H Il Towers Omers’ Ass’n, 20 F. Supp. 2d at 863. There has been
no such a showing. A party may not underm ne an agency deci sion
even with an affidavit of unquestioned integrity froman expert
expressing di sagreenment with the views of other qualified experts
relied on by the agency, and a court may not weigh the contrary
views of such experts to assess which may be nore persuasive.

See Marsh v. Oregon Natural Resources Council, 490 U. S. 360, 378
(1989); Price R Neighborhood Ass’'n. v. U S. Dept. of Transp.,
115 F. 3d 1505, 1511 (9th Gr. 1997). An agency is entitled to
sel ect any reasonabl e net hodol ogy and to resolve conflicts in
expert opinion and studies in its best reasoned judgnment based on
t he evidence before it. See Hughes River Watershed v. Johnson,
165 F. 3d 283, 289-90 (4th Cir. 1999); O egon Environnental

Council v. Kunzman, 817 F.2d 484, 496 (9th Cr. 1987). As a
practical matter, were it otherwise, virtually every agency
action involving expertise or technical analyses could be
obstructed by a party who engaged an expert willing to disagree
with the views or conclusions of the experts utilized by the
agency.
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The FAHA, the | STEA, and FHWA and Federal Transit
Adm ni stration (“FTA’) regulations require that federal
transportati on agencies (the FHWA and the FTA), the MPO (the
DVRPC) and state transportati on agencies conply with an intricate
program for transportation planning. That programrequires |ong-
term planning (20 years), which includes devel opnent of a
Transportation Plan (“Plan”), and short-term planning (3 years)
on both a netropolitan and a state-w de geographic scale, known
respectively as a Transportation | nprovenent Program (“TIP’) and
a State Transportation |nprovenent Program (“STIP"). See 23
U S.C 8§ 134, 135.

Because the region at issue here — the Phil adel phi a
metropolitan area — contains a popul ation greater than 200, 000
persons, the area nmust both include a Metropolitan Pl anni ng
organi zation (“MPO) — the DVRPC — and be designated as a
Transportati on Managenent Area (“TMA’). Designation as a TMVA
means that a CMS nust be prepared. Were, as here, the TMAis in
a nonattainnent area for ozone or carbon nonoxide, the CMS nust
i ncl ude consi deration of reasonably avail able strategies to
reduce travel demand prior to adding single occupant vehicle
(“SOV') capacity to the transportation network. See 23 C.F.R
§§ 450.336(b) (1) & (2), 500.109 (d)(1) & (2).

Because Section 700 is a highway inprovenent of

substantial cost which is expected to have a significant effect
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on factors such as capacity, traffic flow and | evel of service,
and which was initiated but not conpleted when the MS
regul ati ons were i ssued on October 28, 1993, a MS is necessary
and both the FHWA and the FTA nust be consulted to determ ne the
precise MS requirenents to be applied to the project. See 23
C.F.R 88 450.104, 450.318.

Def endants conplied with these requirenents by
establishing for the relevant periods and the Section 700 project
the necessary TIP, STIP, Plan, CM5 and MS. In accordance with
the statutory and regul atory provisions, defendants and/ or DVRPC
considered as part of the Plan, the TIP and the STIP various

factors defining the scope of the planning process;! devel oped a

1The statew de and netropolitan transportation planning
processes mnust provide for consideration of projects and
strategies that wll —

i ncrease the safety and security of the
transportation systemfor notorized and
nonnot ori zed users; increase the
accessibility and nobility options avail abl e
to people and for freight; protect and
enhance the environnent, pronote energy
conservation, and inprove quality of |ife;
enhance the integration and connectivity of
the transportation system across and between
nodes, for people and freight; pronote

ef ficient system nmanagenent and operati on;
and enphasi ze the preservation of the

exi sting transportation system

23 U.S.C. 88 134(f)(1), 135(c)(1). In addition, the netropolitan
pl anni ng process nust provide for consideration of projects that
will “support the economic vitality of the netropolitan area,
especially by enabling global conpetitiveness, productivity, and
(conti nued)
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public invol venent process as part of the Plan and the TIP which
i ncl uded publication of planning goals and various studies on
popul ati on, enploynent growh, commuting patterns, workforce
di stribution and housing forecasts, see 23 U. S.C. 8§ 134(g)(4),
(h)(1)(B); investigated various strategies to reduce travel
demand including traffic flow i nprovenents, carpooling, non-
nmotori zed prograns, flexible work hours and parking pricing
controls; and, included Section 700 in the Plan, the TIP and the
STIP

As required by the CM5 regul ations, defendants and the
DVRPC anal yzed 36 travel denmand reduction and operati onal
managenent strategies; analyzed all 15 such strategies deened
reasonably avail able; determ ned that no one or conbi nation of
the CVMS strategies woul d address the needs and purpose of Route
202; and, summarized the results in the DEIS and the FEIS.** The
CMS identified an i nplenentation schedule, the agencies

responsible for the project and the funding sources as required.

(Footnote 11, continued)

efficiency,” while the statew de planning process nust provide
for consideration of projects that will “support the economc
vitality of the United States, the States, and netropolitan
areas, especially by enabling gl obal conpetitiveness,
productivity, and efficiency.” See 23 U S.C. 88 134(f)(1)(A),
135(c) (1) (A .

In any event, a failure of the responsible agencies to
consi der any of these factors is not reviewable by the court.
See 23 U.S.C. 88 134(f)(2), 135(c)(2).

2Def endant s neverthel ess conmtted to a carpool/vanpool program
and traffic nmanagenent program
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Consistent wwth the M S regul ati ons, the DVRPC
consulted the FHWA and the FTA and performed a MS in conjunction
with the other environnental analyses in the project study. The
M S included a definition of the purpose and need of the project,
and consi deration of nunerous alternatives including: no action;
congesti on managenent strategies; transportati on systens
managenent ; w deni ng exi sting US 202; w dening existing US 202
wi th Chal font runaround; w dening Upper State Road/ Shady Retreat
Road; relocating US 202 on new alignnent; w dening Upper State
Road with new al i gnnment connector; w dening Stunp Road with new
al i gnnment connectors; a relief corridor northwest of US 202; new
al i gnnent sout heast of Stunp Road; and, nmass transit. Foll ow ng
t hese anal yses, the FHWA approved and recomended for detail ed
study and inclusion in the DEIS three build alternatives —

w deni ng Upper State Road/ Shady Retreat Road; relocating US 202
on new alignnent; and, w dening Upper State Road with new
al i gnnent connector — as well as the no action alternative.

A MS/ CVM5 Conm ttee, co-chaired by PennDOT and the
DVRPC, was established. |Its nmenbers included the FHWA, the FTA,
t he Sout heastern Pennsyl vania Transportation Agency (" SEPTA"),
the Montgonery and Bucks County pl anning Conm ssions, the U S
Arny Corps of Engineers, the EPA the Pennsylvani a Departnent of
Environnental Protection and various affected townships. The MS

reviewed the public involvenent process — four public neetings,
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Ssi x project newsletters and nore than 100 neetings with agencies
and public officials — and considered 15 additional alternatives
whi ch were rejected because their conbined i npact would be only a
4% reduction in vehicle travel mles. The FHWA and the FTA
concurred that the final MS satisfied the requirenents of the
M S regul ati ons.

It appears fromthe Record that defendants in fact
satisfied the MS requirenents and all pertinent requirenents of
t he FAHA and the | STEA.

2. NEPA

In Counts IIl, IV, VIII, X and XIIl of the Amended
Conplaint, plaintiff clains that defendants viol ated NEPA by
i nproperly excluding the Pools Corner project fromthe Section
700 study area; inadequately projecting popul ation; inproperly
performng traffic analyses; failing to provide plaintiff wth an
adequat e opportunity to coment on the Section 700 project; and,
failing to consider alternatives. The court will address
plaintiff’s allegations and the portions of the Record rel evant
thereto insofar as they pertain to the evaluation of defendants’
actions under the APA

NEPA “is primarily a procedural statute” which was
“designed to ensure that environnental concerns are integrated

into the very process of agency decisionnmaking,” Mrris County

Trust for Historic Preservation v. Pierce, 714 F.2d 271, 274(3d
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Cr. 1983), and to informthe public that a governnent agency
properly considered environnental concerns in its decision making

process. Baltinore Gas & Elec. Co. v. Natural Resources Defense

Council, Inc., 462 U. S. 87, 97 (1983); Morris County, 714 F.2d

at 275 (citing Weinberger v. Catholic Action of Hawaii/Peace

Educ. Project, 454 U S. 139, 142-43 (1981)).' NEPA requires

only that agencies take a “hard | ook” at environnental

consequences before engaging in any major action. See Society

H Il Towers Oamers’ Ass’n, 20 F. Supp. 2d at 865.

Plaintiff clains that defendants ignored NEPA
requi renents by segnenting Section 700 and Pools Corner to avoid
consideration of the inpact of the highway project on plaintiff.
It is clear fromthe Record, however, that defendants’
determ nation of the scope of the Section 700 project and
definition of the relevant study area were proper.

I n determ ni ng whet her defendants properly determ ned
the scope of the project and properly defined its study area, the
court has considered whether the project has logical termni;
whet her the Section 700 and Pool s Corner projects have
i ndependent utility; and, whether the Section 700 project
restricts consideration of alternatives for reasonably
foreseeabl e transportation inprovenents within plaintiff’s

borders. See 23 CF.R 8 771.111(f)(1)-(3). The court has al so

3The United States Arny Corps of Engineers, the United States
Envi ronnental Protection Agency and the Pennsyl vani a Depart nent

of Environnmental Protection are cooperating agencies for the NEPA
envi ronnmental process. See 23 CF.R § 771.111(d).
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consi dered whet her the Section 700 project causes such a
significant increase in traffic in Bucki ngham Townshi p that the
deci sion to approve that project would have been arbitrary,
capricious or an abuse of discretion.

The termni are logical. The intersection of Routes
202 and 63 is just south of major commercial malls in a township
confronting serious traffic problens. Route 611 is a major
crossroad adj acent to Doyl estown which is a major regional
popul ation center. Section 700 and the Pools Corner project each
have i ndependent utility as each satisfies transportation needs
or corrects transportation problens wthout reference to any
ot her transportation project. The Record shows that the Section
700 New Alignnent Alternative pronotes transportati on system
I i nkage and consi stency in highway planning; will aneliorate
anti ci pated congestion; inproves the |ikelihood that the roadway
wll nmeet future traffic demand, service demands (e.g., fire,
police) and comrunity devel opnment pressures; and, enhances
safety. The Record denonstrates that the Pools Corner project
woul d renmedy congestion, address safety concerns and inprove the
roadway’ s capacity for handling antici pated growth pressures
regardl ess of whether the Section 700 project is conpleted.
Section 700 does not restrict the consideration of alternatives
for reasonably foreseeable transportation i nprovenents within

plaintiff’s borders.

1St udi es show that with no action Pools Corner would totally fail
by 2018.
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The Record supports defendants’ contention that their
traffic projections and anal yses regardi ng Section 700 were
appropriate. Defendants conducted a series of standard traffic
anal yses of the project area and of the areas north and south of

t hat area, including Bucki ngham Townshi p. ! The FHWA consi dered

®plaintiff necessarily attacks the traffic projections. It
suggests that defendants used fictional [anes in these anal yses.
Def endants aver that plaintiff and its expert have m sconstrued
various planning docunents and what they describe as suspi ci ous
is nothing nore than a coding convention applied in those
docunents. Plaintiff faults defendants for failing to split
zones, however, it appears that this was done only in a
particul ar focused study and zones were split in other areas.
Plaintiff conplains of “lost trips” which defendants aver
represent driveway usage which is never picked up. In any event,
these are insubstantial. Plaintiff points to an inpedance nunber
of 5.1 to suggest that traffic would be substantial enough to
reduce speed at peak tinmes to 5.1 mp.h. Speed, however, is not
an out put of the Transplan program Rather, various nunbers

whi ch do not reflect true highway speed are inputted to perform
an array of theoretical calculations. Plaintiff suggests that
def endants did not set up a proper nodel and used constant
proportions rather than allowi ng the conmputer to generate
variables to inprove statistical reliability. Defendants aver
that this is sinply untrue and that they ran 15 iterations to
maxi mze reliability. Their conclusion was confirnmed by
addi ti onal anal yses. Defendants forcefully refute plaintiff’s
clainmed inability to replicate Supplenent No. 4. They stress
that if the programutilized is properly set up and run with the
sanme nunbers by an operator who correctly reads the nunbers, the
result nust be the sanme. They convincingly point to notations of
the expert engaged by plaintiff which suggest he did not
understand or miscal cul ated sone of the key nunbers. Plaintiff
pounces upon the adjustnent by defendants’ expert of many of the
traffic nunbers fromthe conputer projections. Buttressed by
their expert’s detailed affidavit, defendants convincingly and
logically explain that a conputer programis sinply a tool and
that it would be irresponsible to disregard other pertinent data
in making final projections. Seventeen of twenty-siXx nunbers or
nodes were adjusted by 15% or less, within the normal range of
error. Mreover, nost of these were adjusted upward based, inter
alia, on actual traffic counts. Oher nunbers were adjusted
upward even nore to account for the addition of data reflecting
traffic fromthe Broad Street ranps.
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the report of a consultant who conducted studies independent of
the DVRPC using alternative conputer anal yses, a standard H ghway
Capacity Mddel and CORSI M program The expert verified that
Section 700 woul d not cause intol erable congestion north of the
project area. Plaintiff has shown nothi ng nore about popul ation
than a di sagreement with projections reasonably derived from
Census Bureau estimates utilizing basic denographic data.

Def endants anal yzed traffic by utilizing standard accepted

met hods with persons of substantial expertise who have provided
sound expl anations of what was done and why. It appears that
conpl etion of Section 700 may increase sonmewhat the traffic
burden on Bucki ngham Townshi p. Defendants may |lawfully
determ ne, however, that sone of the traffic burden presently
suffered within the Section 700 project area should be shifted.

The Record does not show that defendants’ decision to
pursue the Section 700 project would result in increased
congestion in the region or social, economc or environnental
i npact of such a magnitude as to render the decision arbitrary,
capricious or an abuse of discretion.

The Record also belies plaintiff’s claimthat
defendants failed to provide it with an adequate opportunity for
i nvol venent in the Section 700 project, as required by NEPA. The
Record supports defendants’ response that after preparing the

DEI S and before preparing the FEI'S, the FHWA requested conments

25



on the DEIS, considered those comments and responded to those
comments, as required by the NEPA regulations. See 40 C.F. R

88 1503.1, 1503.4. The FHWA al so widely publicized, conducted
public hearings regardi ng and requested comments on the FEI'S, as
required by its regulations. See 23 CF. R 88 771.111(h),
771.123(h) & 771.125(g). The FHWA responded to all coments
subm tted, including those of plaintiff and its expert, Dr.
Tomazinis. The FHWA distributed witten materials regarding the
project to the public and conducted neetings throughout the
process with |local elected officials, county planning comm ssions
and ot her regional planning organizations, as well as Bucki ngham
Townshi p supervisors. FHWA officials net personally with
representatives of plaintiff in Washington, D.C. at plaintiff’s
request. It is clear fromthe Record that defendants conplied
with the NEPA nmandate that the FHWA engage in discourse with the
public prior to inplenenting Section 700.

Contrary to plaintiff’s assertion, the Section 700 EI S
is not deficient for failure to address all reasonable
alternatives to the project approved by FHWA. NEPA' s
i npl ementing regulations require that an EI'S “[r]igorously
expl ore and objectively evaluate all reasonable alternatives, and
for alternatives which were elimnated fromdetail ed study,
briefly discuss the reasons for their having been elinnated.”

40 CF.R 8 1502.14(a). See also Vernont Yankee Nucl ear Power
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Corp. v. Natural Resources Defense Council, Inc., 435 U S. 519,

551 (1978) (“[t]inme and resources are sinply too limted to hold
that an inpact statenent fails because the agency failed to

ferret out every possible alternative”). Concerned Ctizens

Alliance, Inc. v. Slater, 176 F.3d 686, 705 (3d G r. 1999) (“NEPA

requi res the defendants to consider only ‘reasonable’

alternatives in the EIS"); Laguna Geenbelt, Inc. v. United

States Dep’t of Transp., 42 F.3d 517, 524 (9th Cir. 1994) (“[t]he

range of alternatives that nmust be considered in the EI'S need not
extend beyond those reasonably related to the purposes of the
project”).

As noted, as part of the CM5 and M S revi ew processes,
defendants considered in detail three build alternatives and a no
action alternative. The alternatives deened unreasonabl e and
thus considered in less detail include: a Transportation Systens
Managenent al ternative which involved intersection inprovenents
such as traffic signals and turn |lane additions to increase
capacity and efficiency, which defendants properly found
unreasonabl e given the projected | ack of inprovenent or even
degeneration of traffic congestion under the alternative; the CM5
alternatives including regional rail inprovenents, park and
car pool support progranms and installation of bicycle racks at
rail stations, all of which defendants properly found
unr easonabl e as stand al one alternatives given their 4% reduction

in travel demand; and, a Mass Transit alternative which
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def endants properly found unreasonable given that it would
accommodate only 4% of the traffic anticipated in a No Action
alternative.'® |t appears fromthe Record that defendants
satisfied the NEPA alternative anal ysis requirenent.

Plaintiff also suggests that defendants shoul d have
prepared a supplenental EIS in response to certain information
provided to themby plaintiff. The information provided by
plaintiff, however, was nerely data whi ch defendants consi dered
in Supplenment No. 4. The Record shows that defendants revi ewed
t he popul ati on data and argunents conveyed by plaintiff,
conduct ed suppl enent al anal yses based on that information and
determ ned that the decision to pursue the Section 700 renai ned
correct. The Record supports defendants' contention that a

suppl enental EIS is not required.

®pl aintiff suggests that defendants shoul d have considered the
abandoned R-2 line as an alternative. Defendants, however, did
consider the R 5 line which was the best of the rail options and
found it was a bare inprovenent over no action. Plaintiff also
faults defendants for not considering as a reasonable alternative
an arterial roadway as proposed by DVRPC in a nmenorandum of
February 3, 1989. As indicated in the nenorandum this early
option was recommended | argely for reasons of expense. Moreover,
except for the grading of intersections, this option is
substantially the sane as the new alignment with | ess inpact on
al ready heavily congested Chalfont. Also, as discussed in the
DEIS and the FEI'S, an arterial roadway woul d not reduce traffic
on Route 202 and parallel roads as nmuch as the approved project.
Interestingly, even in its early nenorandum DVRPC recomended
that any arterial roadway be constructed in a manner whi ch woul d
permt a future upgrade to a freeway north of Bethl ehem Pi ke

whi ch includes the Chal font and Doyl est own areas.
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3. Cean Air Act

In counts VI and VII, plaintiff clains that defendants
failed to satisfy the conformty requirenments of the CAA 7

The conformty analysis perforned by the DVRPC as MPO
for the project appears in three TIPs and the Pl an which were
approved by the FHWA and the FTA. The DVRPC al so conpleted a
suppl enental anal ysis which was submtted for public comment and
recei ved none. The conformty analysis showed that the TIP and
the Plan for the Section 700 project would result in | ower
em ssions of certain ozone precursors. After review ng the
anal ysis, the EPA concurred with that finding. In a letter
confirmng its view that the project would not harmthe
envi ronment, the EPA commended PennDOT and the FHWA for their
attention to environnental factors. The DEIS for Section 700 and
the Pools Corner project analysis indicated that the carbon
monoxi de | evel s woul d be | ess than standard and t hus accept abl e.
It appears fromthe Record that defendants satisfied the
pertinent requirenents of the CAA
B. National Hi storic Preservation Act Caim

Plaintiff’'s direct claimunder the NHPA i s based on
defendants’ alleged failure to assess the effects of Section 700

on historic properties outside the study area, i.e., in

"To the extent that plaintiff raises a challenge to the 1997
conformty rules, defendants are correct that such a clai mmy
not be maintained here. See 42 U S.C. 8§ 7607(b)(1).
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Bucki ngham Townshi p.*® The Record establishes that, to the
contrary, defendants fulfilled their responsibilities under the
NHPA as to Section 700 and the Pools Corner project.

The NHPA “is primarily a procedural statute, designed
to ensure that Federal agencies take into account the effect of
Federal or Federally-assisted prograns on historic places as part

of the planning process for those properties.” Society Hil

Towers Omers’ Ass’'n, 20 F. Supp. 2d at 863 (quoting Mrris
County, 714 F.2d at 278-79). So long as the effect on the
properties is considered, the agency consults the Advisory
Council on Hi storic Preservation (“ACHP’) and the agency
integrates the ACHP recommendations into the decision nmaking
process, the regulations are satisfied. See 36 CF.R 8 60.2

(establishing consultation requirenent and noting that “[h]aving

8The statute provides:
The head of any Federal agency having direct or
indirect jurisdiction over a proposed Federal or
federally assisted undertaking in any State and the
head of any Federal departnent or independent agency
having authority to |license any undertaking shall,
prior to the approval of the expenditure of Federal
funds on the undertaking or prior to the issuance of
any |license, as the case may be, take into account the
ef fect of the undertaking on any district, site,
buil di ng, structure, or object that is included in or
eligible for inclusion in the National Register. The
head of any such federal agency shall afford the
Advi sory Council on Historic Preservation established
under part B of this subchapter a reasonable
opportunity to coment with regard to such undert aki ng.

16 U.S.C. § 470f.
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conplied with this procedural requirenment the Federal agency may
adopt any course of action it believes is appropriate”);

Concerned Citizens Alliance, 176 F.3d at 695-96 (noting 8 106 is

a “stop, look and listen” provision that nerely requires an
agency to acquire information before acting).

The Record shows that defendants identified historic
resources within the Section 700 project area and published those
identifications. Defendants then worked with the Pennsyl vania
Hi storical and Museum Conm ssion (“PHMC’) and the ACHP to
determ ne which properties would be eligible for the National
Regi ster. Defendants continued to cooperate with the PHMC unti l
the PHMC concurred with defendants’ findings regarding the
effects of the project on historic resources and both the PHMC
and the ACHP signed a Menorandum of Agreenent for the project.

Def endants |i kewi se conducted studies required by the
NHPA for the Pools Corner project. Defendants secured an
ar chaeol ogi cal study of the area and conpleted a search for
nearby historic structures. The PHMC concurred wth defendants’
determ nation that the Pools Corner project would have no effect
on historic resources.

The steps taken by defendants constitute conpliance
with the procedural requirenments of the NHPA. See 16 U S.C
8§ 470f; 36 C.F.R 88 60.2, 800.4.

31



V. Concl usi on

| ncreased devel opnent is an inevitable fact of life in
expandi ng suburban areas. It is not unusual for residents who
hoped indefinitely to maintain pristine surroundi ngs forebodingly
to benpban such devel opnent and, if aroused, to do so tenaciously.
At the sane tinme, governnent is expected to plan for and
accommodat e popul ati on growth, commerci al expansi on and
transportation needs. It is ultimately the responsibility of the
officials with appropriate experience and expertise to wei gh
conpeting interests and nmake the often controversial decisions
about how this is best achieved, subject to a narrow standard of
judicial review. As noted, the “court is not enpowered to
substitute its judgnent for that of the [responsible] agency.”

Overton Park, 401 U S. at 416.

Plaintiff’s opposition to the project at issue has been
rancorous and relentless. Plaintiff accuses defendants of
violating virtually every applicable statutory requirenent. 1In a
never ending cycle, refutation by defendants is followed by a
“suppl enental ” subm ssion with further accusations. The rhetoric
has been acerbic. Tangential docunents not included in the
formal Record were “suppressed.” Rational adjustnents reflecting
new popul ati on projections or other data denonstrate
“falsification.” Information allegedly “hidden” is in fact

contained in the adm nistrative record. A disputed traffic
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projection is not inaccurate but “fraudulent.” Portions of
docunents are characterized as sinister which when read in
context are innocuous.

Plaintiff posits treachery of a type that would require
a massive conspiracy anong federal and state officials.

Plaintiff has not, however, actually denonstrated bad faith or
inpropriety. Wen asked why these officials would engage in such
nefari ous conduct, plaintiff’s counsel could only specul ate that
per haps they had becone “wedded” to the project. There is no
expl anation, however, of why defendants would wed thenselves to a
project they knew to be deficient despite superior alternatives.

Even plaintiff acknow edges that sonme form of project
IS necessary to address serious traffic issues in the area.
Plaintiff conceded at oral argunent that upon further study,
everyone “may well conme back with sonmething simlar to what we
have” and hypot hesi zes a Doyl estown to New Hope expressway. This
may eventuate. Most highway construction, however, is necessarily
undertaken in | ogical phases.

It appears froma review of the adm nistrative record
at the tinme of decision that defendants conplied with applicable
| aw and that the decision was based on consideration of the
rel evant factors. The adm nistrative determ nations and deci sion
were in accordance with | aw and were not arbitrary or capricious.
There was no abuse of discretion or clear error of judgnment. In
t hese circunstances, the court is constrained to defer.

Accordi ngly, defendants' notion will be granted. An

appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BUCKI NGHAM TOMSHI P
v. : CVIL ACTI ON

HON. KEN WYKLE, ADM NI STRATOR,
FEDERAL H GHWAY ADM NI STRATI ON,

DAVI D LAWON, CH EF OF PLANNI NG
REG ON 3, FEDERAL H GHWAY :
ADM NI STRATI QN, and

NO. 99-621
BRADLEY L. MALLORY, SECRETARY
FOR THE DEPARTMENT OF )
TRANSPORTATI ON, COVMONWEALTH OF :
PENNSYLVANI A )
ORDER
AND NOW this day of June, 2001, upon

consi deration of defendants’ Mdtion for Summary Judgnent,
plaintiff’s Mdtion for Summary Judgnent and the record herein,
and follow ng an opportunity for oral argunent, consistent with
t he acconpanyi ng nenorandum | T IS HEREBY ORDERED t hat
plaintiff’s Mdtion is DEN ED, defendants’ Mtion is GRANTED and
accordingly JUDGVENT is ENTERED in the above action for

def endant s.

BY THE COURT:

JAY C. VALDMAN, J.



