IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI A BALLAS, et al. : CIVIL ACTI ON
V.
CITY OF READI NG et al. : NO. 00- CV-2943

ORDER - MEMORANDUM

Padova, J.

AND NOW this day of June, 2001, upon consi deration of
Plaintiff’s! Motion for a Jury Trial (Doc. No. 38), and Defendants’
response thereto, IT IS HEREBY ORDERED t hat said Mtion is DEN ED.
The matter shall proceed as a bench trial.

In this case, Plaintiff checked the box on the civil cover
sheet indicating the desire for a jury trial, but failed to
actually request a jury in the Anended Conpl aint or serve a tinely
witten demand. Courts uniformy agree that "the notation on the

Cover Sheet is not a substitute for the service of witten notice

on the defendants required by the Federal Rules." Personal Touch,

Inc. v. Lenox, Inc., 122 F.R D. 470, 471 (E.D. Pa. 1988) (quoting

Omwal e v. WBZ, 610 F.2d 20, 22 (1st G r. 1979) and citing Wall v.

National Railroad Passenger Corp., 718 F.2d 906, 909 (9th Cir.

I'n an acconpanyi ng Menorandum and Opi nion, the Court granted
summary judgnent in favor of Defendants on the remaining clains
al l eged by Henry Lessig. Accordingly, Maria Ballas is the sole
remaining plaintiff in this action.
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1983); Cochran v. Birkel, 651 F.2d 1219, 1221 n. 4 (6th Gr. 1981),

cert. denied, 454 U.S. 1152 (1982); Biesenkanp v. Atlantic

Richfield Co., 70 F.RD. 365, 366 (E.D. Pa. 1976)). The civi

docket sheet is nerely an admi nistrative instrunent utilized by the
court to assist it in the managenent of its cases and i s not served
on the defendant. 1d. At the prelimnary pretrial conference held
on Novenber 8, 2000, the Court advised Plaintiff’s counsel that no
jury trial had been requested in the Anended Conplaint. Although
Plaintiff’s counsel indicated at that tine that he would pronptly
move to request a jury trial, the instant Mdtion was not filed
until May 18, 2001, one nonth before trial.

Federal Rule of G vil Procedure 38 permts parties to demand
atrial by jury with respect to issues that are triable by a jury
by filing a demand with the court pursuant to Rule 5(d) and by
serving a witten demand wupon the other parties between
comencenent of the action and ten days after the service of the
| ast pleading directed to the issue that is triable by the jury.
Fed. R CGv. P. 38(b). The failure of a party to serve and file
such a demand constitutes a waiver by that party of a trial by
jury. Fed. R Cv. P. 38(d). Rule 39, however, permts the district
court to order a trial by jury where the party fails to tinely
demand one. Fed. R Civ. P. 39(b). In granting a request for a jury
trial under Rule 39, the court nust consider five factors in

determ ni ng whet her to grant an untinely request for a jury trial:



(1) whether the issues are suitable for a jury; (2) whether
granting the notion woul d di srupt the schedul e of the court or the
adverse party; (3) whether any prejudice would result to the
adverse party; (4) how long the party delayed in bringing the
motion; and (5) the reasons for the failure to file a tinely

demand. United States Securities & Exchange Commin v. Infinity

G oup Co., 212 F.3d 180, 195-96 (3d Cir. 2000).

The Court concludes that Plaintiff fails to present sufficient
reason under this standard to justify granting the untinely request
for ajury trial. Wi le 8 1983 cases certainly may be tried before
a jury, Plaintiff submts no argunent that the circunstances of
this case are “particularly suited to a jury.” See id. at 196
Permtting a jury trial at this late date would disrupt the
scheduling of this case since Defendants woul d need a conti nuance
to adjust their trial preparation and file supplenental pretrial
subm ssions. Changing froma bench trial toa jury trial would al so
prejudi ce Defendants because they have made strategic decisions
Wth respect to the scope of discovery based on the assunption of

a bench trial.?

Plaintiff’s counsel argues that no prejudice could inure
because he has indicated his desire for a jury trial throughout
the case. However, it is reasonable for Defendants to act on the
presunption of a bench trial given the |lengthy anmount of tine
that Plaintiff’'s counsel waited before requesting a jury trial
and in light of the Court’s adnmoni shnent at the pretrial
conference that any jury trial request should be nade pronptly.
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Most inportant, however, is the lengthy delay in requesting a
jury trial and the lack of any reasonable justification for the
delay. The Court personally placed Plaintiff’s counsel on notice
that the Anended Conplaint failed to request a jury trial on
Novenber 8, 2000. Plaintiff cannot claimnow that the reason for
her delay in requesting a jury trial is |lack of know edge that one
had not already been requested. Plaintiff knew of the Amended
Conpl ai nt’ s deficiency since the earliest stage of this litigation.
Despite this know edge, Plaintiff proceeded through nearly the
entire course of the litigation process without noving for a jury
trial.

Since none of the factors for consideration support

Plaintiff’s request, the Court denies the Mtion.

BY THE COURT:

John R Padova, J.



