IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD DUFFY, on behal f of : CLASS ACTI ON

himself and all others :

simlarly situated : CIVIL ACTI ON
V. :

LARRY G MASSI NARI, Acting

Conmmi ssi oner, Social Security

Adm ni strati on, and

STEVEN R COHEN, Acting

Director, Ofice of Personnel :

Managenent : No. 99-3154

VEMORANDUM

Padova, J. June , 2001
This matter arises on naned Plaintiff Richard Duffy’ s Mtion
to Certify Cass. For the reasons that follow, the Court grants
the Motion and certifies the class under Federal Rule of Cvi
Procedure 23(b)(2).1
l. Backgr ound
This case involves an age discrimnation claim against the

Social Security Adm nistration (“SSA”) and the O fice of Personnel

The Court’s certification of the class is conditional, in
that it is subject to a continuing obligation to reassess the
certification as the case devel ops. See Kuehner v. Heckler, 778
F.2d 152, 163 (3d G r. 1985); see also Ri chardson v. Byrd, 709
F.2d 1016, 1019 (5th G r. 1983) (“Under Rule 23 the district
court is charged with the duty of nonitoring its class decisions
in light of the evidentiary devel opnent of the case. The
di strict judge nust define, redefine, subclass, and decertify as
appropriate in response to the progression of the case from
assertion to facts.”), cert. denied, 464 U S. 1009 (1983).
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Managenment (“OPM). Nanmed Plaintiff R chard Duffy clains that he,
al ong with approxi mately 129 ot her prospective class nenbers, were
di scrim nated agai nst on the basis of age when, in the process of
restructuring its work force, the SSA failed to upgrade the pay
scale for his and other simlar positions. Plaintiff alleges that
t he SSA changed and nani pul ated work descriptions, and reassigned
work, in an effort to justify the decision not to upgrade the pay
scal e. Plaintiff further asserts that the SSA sinultaneously
upgraded the duties and payscal e of other younger enployees. The
OPM uphel d the SSA's pay grade classification decision.

Plaintiff now noves to certify a class of an estimted 129
simlarly situated enpl oyees. Follow ng the Court’s suggestion at
the Prelimnary Pretrial Conference held on April 30, 2001, the
parties resolved a nunber of the issues in dispute with respect to
certification of the class. The Governnent continues to oppose
class certification on the ground that adm nistrative exhaustion
was not effected because the specific factual clains in Plaintiff’s
Amended Conpl ai nt were not raised in the adm ni strative proceedi ngs
before the Equal Enpl oynent Cpportunity Comm ssion (“EEOCC). For
the reasons that follow, the Court grants the Mdtion and certifies
t he cl ass.

1. Legal Standard
In order to obtain class certification, a plaintiff nust neet

all four requirenents of Federal Rule of Civil Procedure 23(a) and



at | east one part of Federal Rule of G vil Procedure 23(b).2? Anchem

Prods., Inc. v. Wndsor, 521 U S. 591, 613-14 (1997); Baby Neal v.

Casey, 43 F.3d 48, 55 (3d Gr. 1994) (citing Wetzel v. Liberty

Mutual Ins. Co., 508 F.2d 239, 248 (3d Cr.), cert. denied, 421

U. S 1011 (1975)). Wen doubt exists concerning certification of
the class, the court should err in favor of allowing the case to

proceed as a class action. Eisenberg v. Gagnon, 766 F.2d 770, 785

(3d Cir.), cert. denied, 474 U S. 946 (1985)). The four
requi renents of Fed. R Civ. P. 23(a) are: (1) nunerosity; (2)
comonality; (3) typicality; and (4) adequacy of representation.
Fed. R Cv. P. 23(a). Plaintiff seeks certification pursuant to
Federal Rule of Civil Procedure 23(b)(2), which requires that “the
party opposing the class has acted or refused to act on grounds
general |y applicable to the class, thereby naki ng appropriate final
injunctive relief or correspondi ng declaratory relief with respect
to the class as a whole.” Fed. R CGv. P. 23(b)(2).

I n determ ni ng whet her certification is proper, the Court nust
refrain fromconducting a prelimnary inquiry into the nerits. See

Eisen v. Carlisle & Jacquelin, 417 U S. 156, 177-78 (1973)(“In

determning the propriety of a class action, the question is not
whet her the plaintiff or plaintiffs have stated a cause of action

or will prevail on the nmerits, but rather whether the requirenents

2The parties agree that the Federal Rules of Civil Procedure
govern the certification of the proposed class in this action.
Govt. Mem at 6; Pl. Reply Mem at 1.
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of Rule 23 are nmet.”)(citations omtted). At the sanme tinme, the
Court nust carefully exam ne the factual and | egal allegations. See

Ceneral Tel. Co. v. Falcon, 457 U. S. 147, 160 (1981) (“Sonetines it

may be necessary for the court to probe behind the pl eadi ngs before

comng to rest on the certification question.”); Coopers & Lybrand

v. Livesay, 437 U S. 463, 469 (1977) (citation omtted) ("“The class
determ nation generally invol ves considerations that are ‘ enneshed
inthe factual and | egal issues conprising the plaintiff’s cause of
action.””).
I11. The Proposed C ass Definition

Plaintiff Duffy seeks certification of the class defined as
fol | ows:

Al | Reconsi deration Non-Disability Examners and

Reconsi derati on Reviewers over the age of 40 who were

enpl oyed with the Soci al Security Adm nistration’s Ofice

of Disability Operations (“ODO') in Baltinore, Mryland

and in six other Program Centers nati onwi de on or after

March 20, 1995, and who did not have their positions

upgraded to GS-12 by SSA after SSA s inplenentation of

t he GS-105 Series standard.
Pl.’s Reply at 28 n.13. The Governnent has agreed to this
definition provided the Court otherwi se determ nes that
certification of the class is appropriate under Rule 23.°3

V. Admnistrative Exhaustion

The Governnent’s sole basis for opposing class certification

At this stage in the litigation, the Court also agrees that
t he proposed class definition is an appropriate one given the
al l egations and clains contained in the Arended Conpl aint.
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is that the clains raised in this suit were not exhausted because
the all egations in the anmended conpl ai nt were not rai sed before the
EECC in the admi nistrative action.* The Governnent contends that
“[Duffy’s adm ni strative conplaint] focused excl usively on whet her
the duties already perfornmed by plaintiff justified a G512
classification. Plaintiff cannot litigate in the district court
those clains that were not raised at the admnistrative level.”
Def.’ s Resp. at 4.

It is well-settled that as a condition precedent to filing
suit under the ADEA, a plaintiff nmust first file a charge with the
EECC wi thin 180 days of the alleged discrimnatory act. Glvis v.

HGO Services, 49 F. Supp. 2d 445, 448 (E.D. Pa. 1999) (citing

Robi nson v. Dalton, 107 F.3d 1018, 1020-21 (3rd Gr. 1997)); 29

US C 8§ 626(d) (1994). Were a plaintiff fails to pursue an
adm nistrative claim before the EEOCC, that claimis waived in a

subsequent |awsuit. See Hopson v. Dollar Bank, 994 F. Supp. 332,

337-38 (WD. Pa. 1997).
Once a discrimnation charge has been filed, the scope of a

judicial conplaint is not limted to the four corners of the

“The Governnent alleges a simlar failure to exhaust with
respect to the administrative class action brought by Laurence
Carton, a Reconsideration Non-Disability Exam ner (“RNDE’) in
SSA's Ofice of Disability Operations. Carton filed his
adm ni strative conplaint with the EECC on August 1, 1995. The
Court need not address exhaustion with respect to this class
action because Carton is not one of the proposed named cl ass
representatives.



adm ni strative charge. Love v. Pullman, 404 U S. 522, 527 (1972),;

H cks v. ABT Assoc., lInc., 572 F.2d 960, 963 (3d CGr. 1978)

(internal quotations omtted); Doe v. Kohn, Nast & Graf, P.C., 866

F. Supp. 190, 195 (E.D. Pa. 1994). The paraneters of a subsequent
private action in the courts is defined by the scope of the
i nvestigation which can reasonably be expected to grow out of the
charge of discrimnation. Hi cks, 572 F.2d at 965. Under these
circunst ances, the |l egal analysis turns on whether there is a cl ose
nexus between the facts supporting each cl ai mor whet her addi ti onal
charges nmade in the judicial conplaint may fairly be considered
expl anations of the original charge or growng out of it. Glvis,
49 F. Supp. 2d at 448-49.

The Court concludes that the scope of the investigation that
coul d reasonably be expected to grow out of the original EECC cl aim
is sufficiently broad to enconpass the claim as brought in the
Amended Conpl aint, and therefore Plaintiff has exhausted the claim
for purposes of the instant litigation. Though the additiona
factual allegations in the Amended Conplaint posit a sonewhat
different manner of carrying out the alleged discrimnation, the
new al |l egati ons would have fallen squarely within the scope of a
proper EECC i nvestigation ensuing fromthe original adm nistrative
claim Underlying Plaintiff’s claimchallenging the SSA's deci sion
not to upgrade the position were allegations of intentional age

di scrimnation. Regardless of the variation in particular alleged



facts, Plaintiff’s Amended Conplaint brings essentially the sane
intentional age discrimnation claim as in the admnistrative
proceeding, with a correspondingly significant overlap in factual
bases. This case is therefore distinguishable fromthose cases in
whi ch the exhaustion requirenent was found not to have been net.

See Fakete v. Aetna/US Heal thcare, Cvil Action No.00-CVv-1391, 2000

U.S. Dist. LEXIS 20658, at *16 (E.D. Pa. May 14, 2001) (finding
nexus between the facts supporting the age di scrimnation clai mand
the retaliation claim insufficiently close so as to expect the
|atter claimto arise froman investigation of the first); Marshal

v. Federal Express Corp., 130 F.3d 1095, 1098 (D.C. Gr. 1997)

(finding wongful term nation claimunder ADA not exhausted where
admnistrative claimwas for failure to allow plaintiff to apply
for different position). The Court concludes, therefore, that
Plaintiff has nmet the exhaustion requirenents for the purposes of
this class action.

The Court al so notes that the definition of the proposed cl ass
i ncl udes i ndividuals who may not have individually exhausted their
clainms by filing a conplaint with the EEQOC Though such
i ndi vi dual s woul d be barred fromfiling individual suits because of
their failure to exhaust, these individuals may still properly be
included in the Rule 23 class pursuant to the single filing or

“pi ggy-back” rule. See McNasby v. Crown Cork & Seal Co., 888 F.2d

270, 282 (3d Cir. 1989) (“[T]lo the extent that the class was



properly certified, . . . the other female enployees and forner
enpl oyees of Crown Cork [who did not file EEOC conplaints] may
pi ggy-back their backpay clainms on MNasby's claim”), cert.

deni ed, 494 U. S. 1066 (1990) (citing Al bermarl e Paper Co. v. Mbody,

422 U.S. 405, 414 n.8 (1975); Payne v. Consolidated Rail Corp.,

No. Civ.A 99-2801, 2000 W. 190229, at *3 (E.D. Pa. Feb. 10, 2000).

This rule also applies to opt-in class actions under the ADEA. See

Walen v. WR Gace & Co., 56 F.3d 504, 506 (3d Cr. 1995
(“I'ndividuals who failed to file the EEOCC charge nmay join a cl ass
action brought by a plaintiff who has brought an EEOCC charge

alleging classwide discrimnation.”) (citing Lusardi v. Lechner,

855 F.2d 1062, 1077 (3d Cr. 1988)). Therefore, provided class
certificationis otherw se proper under Rul e 23, the proposed cl ass
definition properly includes those who did not file individual EECC
conpl ai nts.
V. C ass Certification under Rule 23

Barring its exhaustion argunent, the Governnent does not
object to class certification under Rule 23(b)(2). Govt.’s Resp. at
6-7. Neverthel ess, even where a party does not oppose the proposed
class action, the Court mnmust still conduct an independent
evaluation of the proposed class action and arrive at an
i ndependent determi nation of the validity and desirability of the

use of the class device. Cureton v. NCAA, Cvil Action No.97-131,

1999 U. S. Dist. LEXIS 9706, at *13 (E.D. Pa. July 1, 1999); Caputo



v. Fauver, 800 F. Supp. 168, 169 (D.N.J. 1992). Carefully
exam ning all of these factors, the Court concludes that all of the
necessary elenents are nmet, and that conditional certification of
the class is therefore appropriate.

For class certification, the follow ng prerequisites nust be
met: “(1) the class is so nunerous that joinder of all nenbers is
i npracticable, (2) there are questions of | awor fact comon to the
class, (3) the clains or defenses of the representative parties are
typical of the clains or defenses of the class, and (4) the
representative parties wll fairly and adequately protect the
interests of the class.” Fed. R Gv. P. 23(a). “The requirenents
of Rule 23(a) are neant to assure both that class action treatnent
is necessary and efficient and that it is fair to the absentees

under the particular circunstances.” Baby Neal, 43 F. 3d at 55. The
Court nust also determne if the class neets the requirenents of

one of the sections of Rule 23(b). AnthemProds., 521 U S. at 613-

14. Plaintiff seeks certification pursuant to Rule 23(b)(2). The
Court wll exam ne each requirenent in turn.

A Nunerosity

The prospective class satisfies the nunerosity requirenent.
The prospective class involves approximately 129 individuals in
Bal ti more, Maryl and, and six other |ocations nationwi de. The size
and geographi cal dispersion of the proposed class nakes joinder

i npracticable, thus neeting the nunerosity requirenent. See



Ei senberg, 766 F.2d at 785-86; McMahon Books, Inc. v. WIlow G ove

Assoc., 108 F.R D. 32, 35 (E.D. Pa. 1985).

B. Commonal ity

The comonality requirenent is satisfied if the naned
plaintiff shares at |east one question of fact or law wth the

grievances of the prospective class. See Baby Neal, 43 F. 3d at 56.

Rul e 23(b)(2) classes seeking injunctive relief “by their very
nature often present common questions satisfying Rule 23(a)(2).”
Id. (citing 7A Wight & MIler, Federal Practice and Procedure 8§
1763 at 201 (1986)). Plaintiff’s case involves both |egal and
factual questions that are common to the class clains. The alleged
events and courses of conduct involved in this case are the sanme
wth respect to all of the prospective class nenbers. The
all egations involve systematic and system c discrimnation on the
basis of age. Wiile there may be sone factual differences relating
to individual enployees’ enploynent, these differences are not
significant enough to destroy comonality.

C. Typicality

“The concepts of comonality and typicality are broadly
defined and tend to nerge.” Baby Neal, 43 F.3d at 56. The
“typicality” and “commonality” prerequisites of Rule 23 do not
require that all of the putative class nenbers share identica
clainms. Eisenberg, 766 F.2d at 786. “Typicality entails an inquiry

whet her the named plaintiff’s individual circunmstances are narkedly
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different or . . . the legal theory upon which the clains are based
differs fromthat upon which the clains of other class nenbers wll
perforce be based.” [d. (citations omtted). The typicality
requi renent is designed to align the interests of the class and the
class representatives so that the latter will work to benefit the
entire class through the pursuit of their own goals. [d. at 57.
This requirement does not nandate that all putative class nenbers
share identical clains. |d. at 56 (citations omtted). The
representative’ s clains “only need be sufficiently simlar to all ow
the court to conclude that (1) the representative will protect the
interests of the class, and (2) there are no antagoni stic interests

bet ween the representative and the proposed class.” In Re 3 assine

& Greaseproof Paper Antitrust Litigation, 88 F.R D. 302, 304 (E. D

Pa. 1980). Any “atypicality or conflict nmust be clear and nust be

such that the interests of the class are placed in significant

jeopardy.” Sley v. Jamaica Water & Uilities, Inc., 77 F.R D. 391,

395 (E.D. Pa. 1977).

The Court concludes that Duffy’'s clains are typical of those
of the class under Rule 23. The Plaintiff has a strong interest in
proving the allegations that lie at the heart of the class nenbers’
clains of discrimnation, because they are substantially simlar to
those lying at the heart of his own discrimnation claim There
are no apparent antagonistic interests between the representative

and the proposed class that woul d suggest a lack of typicality.
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D. Adequacy of Representation

The adequacy of representation requirenent enconpasses two
distinct inquiries designed to protect the interests of absentee
class nenbers. First, it “tests the qualifications of the counsel

to represent the class.” In re GVMC Pick-up Truck Fuel Tank Prods.

Liab. Litigation, 55 F.3d 768, 800 (3d Gr. 1995). Second, it

“serves to uncover conflicts of interest between naned parties and

the class they seek to represent.” In re Prudential Ins. Co. Sales

Practice Litigation, 148 F.3d 283, 312 (3d Cr. 1998).

Wth respect tothe first inquiry, the Court nust be satisfied
that the proposed class representatives “and their attorneys wll
conpetently, responsibly and vigorously prosecute the suit . . .”

Bogosian v. Gulf G| Corp., 561 F.2d 434, 449 (3d Cr. 1977), cert.

denied, 434 U. S. 1086 (1978). The Plaintiff’s attorney nust be
qualified, experienced, and generally able to conduct the proposed

l[itigation. Wetzel v. Liberty Miutual Ins. Co., 508 F.2d 239, 247

(3d CGr.), cert. denied, 421 U. S. 1011 (1975). In this case, there

is no indication that counsel lacks the skill or experience to
undertake the litigation, and the Court is satisfied that counsel
w Il conpetently, responsibly, and vigorously prosecute the suit.

See Fisher Brothers v. Mieller Brass Co., 102 F.R D. 570, 577 (E. D.

Pa. 1984).
To be an adequate representative, the named representative may

not have interests that conflict with or are antagonistic to the
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interests of other class nenbers. Lowe v. Bindley Western | ndus. .,

Inc., Gvil Action No. 85-6322, 1986 U. S. Dist. LEXIS 29190, at *2-
3 (ED Pa. Feb. 19, 1986). Wth respect to the second inquiry,
the Court determ nes there is no discernable conflict between the
named Plaintiff’'s interests and the interests of the other class
menbers. The Court is, accordingly, satisfied that Duffy wll
adequately represent the interests of the absentee class nenbers.

E. | njunctive Relief

Finally, Rule 23(b)(2) of the Federal Rules of Cvil Procedure
governs the proposed class action in this case. Under the rule,
class action is maintainable if “the party opposing the class has
acted or refused to act on grounds generally applicable to the
class, thereby nmaking appropriate final injunctive relief or
correspondi ng declaratory relief with respect to the class as a
whole . . .” Fed. R Gv. P. 23(b)(2). Subsection (b)(2) class
actions are “limted to those class actions seeking primarily

i njunctive or correspondi ng declaratory relief.” Barnes v. Anerican

Tobacco Co., 161 F.3d 127, 142 (3d Cir. 1998). The (b)(2) class

“serves nost frequently as the vehicle for civil rights actions and
other institutional reform cases that receive class action
treatnment.” 1d. (citing Baby Neal, 43 F.3d at 58-59). | ndeed

(b)(2) was “designed specifically for civil rights cases seeking
broad declaratory or injunctive relief for a nunerous and often

unascert ai nabl e or anorphous class of persons.” 1d.
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Rule 23(b)(2) clearly applies to this case of alleged
i ntentional age discrimnation. The Defendants are all eged to have
re-assigned duties, manipulated job descriptions, and refused to
upgrade pay grades for unlawfully discrimnatory reasons. These
al | eged actions and refusal s are general ly applicable to the cl ass,
and thus nmake injunctive relief appropriate to the class as a
whol e. The Court determ nes that the action falls squarely within
Rul e 23(b)(2).
VI. Concl usi on

The Court concludes that Plaintiff has nmet the adm nistrative
exhaustion requirenents to support this litigation, and finds that
the proposed class neets all of the prerequisites of Federal Rule
of Civil Procedure 23(a) and the requirenents of Rule 23(b)(2).
Accordingly, the Court conditionally certifies the class for the
purpose of seeking injunctive relief under Rule 23(b)(2). An

appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD DUFFY, on behal f of : CLASS ACTI ON

himself and all others :

simlarly situated : CIVIL ACTI ON
V. :

LARRY G NMASSI NARI, Acting

Conmmi ssi oner, Social Security

Adm ni strati on, and

STEVEN R COHEN, Acting

Director, Ofice of Personnel :

Managenent : No. 99-3154

ORDER
AND NOW this day of June, 2001, upon consideration
of Plaintiff Duffy’'s Mdition to Certify Cass (Doc. No. 43), the
Governnent’s  Cpposition Menorandum and Plaintiff’s Reply
Menor andum the Court hereby determ nes that the proposed class
action neets the requirenents of Federal Rule of Cvil Procedure
23(a) and 23(b)(2). IT IS HEREBY ORDERED that Plaintiff’s Mtion
to Certify Cdass is GRANTED. Specifically, it is ORDERED as
fol |l ows:
1. The class shall be constituted as foll ows:
All Reconsideration Non-Disability Exam ners
and Reconsi deration Reviewers over the age of
40 who were enployed with the Social Security
Adm ni stration’s Ofice of Disability
Qperations (“CDO') in Baltinore, Maryland and
in six other Program Centers nationw de on or
after March 20, 1995, and who did not have
their positions upgraded to GS-12 by SSA after

SSA's inplenmentation of the GS-105 Series
st andar d.



Ri chard Duffy is appointed the representative plaintiff
for the C ass.

The law firms of Wckwire Gavin, P.C.; Kohn, Swft &
Gaf, P.C.; and the Law O fices of WIIliam Aranony are

appoi nted to serve as counsel for the d ass.

BY THE COURT:

John R Padova, J.



