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MEMORANDUM
Bartle, J. June , 2001

Before the court is the notion of Allen W Stewart
("Stewart") under 28 U . S.C. 8§ 2255 to vacate, set aside, or
correct sentence.

Stewart was convicted by a jury in Decenber, 1997 of
135 counts of violating the Racketeer |nfluenced and Corrupt
Organi zations Act ("RICO'), 18 U.S.C. 88 1961, et seq., as well
as federal mail fraud, wire fraud, and noney | aundering statutes.
18 U.S.C. 88 1341, 1343, 1957. The charges arose out of
Stewart's involvenent in a conplex schene to | oot Sunmt National
Life Insurance Conpany ("Summt") and Equitable Beneficial Life
| nsurance Conpany ("EBL"). The jury also determ ned that certain
of Stewart's assets were subject to forfeiture under the RI CO and
noney | aundering laws. On August 13, 1998 Stewart was sentenced
to 15 years inprisonnent, and an order of restitution in the
amount of $60.1 mllion was entered against him His conviction
and sentence were subsequently affirmed by the Court of Appeals,

United States v. Stewart, 185 F.3d 112 (3d Cr. 1999), and the




Suprenme Court thereafter denied certiorari. Stewart v. United

States, 528 U. S. 1063 (1999).
l.
Stewart's tinely collateral attack first chall enges his
convictions for mail fraud under 18 U.S.C. § 1341' and wire fraud
under 18 U.S.C. § 1343.2 To support his argunent that these

convi ctions nust be vacated, Stewart relies on develand v.

United States, 531 U. S. 12, 121 S. C. 365 (2000), decided after

the Suprenme Court denied certiorari in this case, and thus after
his conviction becane final. develand held that |icenses issued
by states are not property within the nmeaning of the federal nai
fraud statute.® Since the mail fraud statute "requires the

object of the fraud to be 'property' in the victinms hands," the

1. Title 18 U.S.C. 8 1341 provides in relevant part:

Whoever, having devised or intending to
devi se any schene or artifice to defraud, or
for obtaining noney or property by neans of
fal se or fraudul ent pretenses, ... places in
any post office or authorized depository for
mail matter, any matter or thing whatever to
be sent or delivered by the Postal Service,
., or takes or receives therefrom any such
matter or thing, ..., shall be fined under
this title or inprisoned not nore than five
years, or both.

2. The wire fraud statute is identical to the mail fraud statute
except that the wongdoer "transmits or causes to be transmtted
by neans of wire, ... any witings, signs, signals, pictures or
sounds for the purpose of executing such schene or artifice.” 18
U S C § 1343.

3. Wile develand dealt only with the federal mail fraud
statute, it is also applicable to the federal wire fraud statute.
See United States v. Tarnopol, 561 F.2d 466, 475 (3d GCr. 1977).
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Court concluded that the use of fraud to obtain a state |icense
does not fall within the ambit of 8 1341. [d. at 374. Thus,
even though "licensees may have property interests in their
licenses,” using a schenme or artifice to defraud in order to
obtain a license froma state regul ator does not constitute a
violation of § 1341. |d.

Before turning to the nerits of Stewart's d evel and
argunment, we nust decide whether his claimis procedurally
defaulted.* Wiile Stewart raised the issue of |icenses not
constituting property under the mail and wre fraud statutes
prior to trial and in his certiorari petition, he did not assert
it during his direct appeal. The Suprene Court nost recently

addressed procedural default in Bousley v. United States, 523

US 622 (1998). See also United States v. Frady, 456 U S. 152,

167 (1982). Bousl ey nmade clear that the procedural default rule
applies to clains arising under decisions |ike develand which

hold "that a substantive federal crimnal statute does not reach

4. W note that Stewart attenpts to couch his d evel and argunent
as a nonwai vabl e jurisdictional defect of which there can be no
procedural default. W disagree with this characterization. In
Cleveland the Court interpreted the term"property” in a
different, nore restrictive manner than sone |ower courts had.

In that sense it is analogous to cases such as Bailey v. United
States, 516 U. S. 137 (1995), where the term"using"” a firearmin
18 U.S.C. § 924(c)(1) was redefined, and MNally v. United
States, 483 U. S. 350 (1987), where the reach of the mail fraud
statute was restricted to exclude an intangible rights theory.

Courts addressing the application of Bailey and McNally in post-
convi ction proceedi ngs have not excused procedural default unless
the test for doing so has been net. See, e.qg., Bousley v. United

States, 523 U. S. 614 (1998); United States v. Osser, 864 F.2d
1056 (3d GCir. 1988); United States v. Shelton, 848 F.2d 1485
(10th Cir. 1988).
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certain conduct.” 1d. at 620. |If such a claimhas been
procedural ly defaulted because it was not raised on direct
review, "the claimmy be raised in habeas only if the defendant
can first denonstrate either 'cause' and actual 'prejudice,' or
that he is "actually innocent.'" [d. at 622 (citations omtted).
"Cause" for failing to raise a claimexists if the

claimhad "no reasonable basis in existing law." Reed v. Ross,

468 U.S. 1, 15 (1984). In other words, a defendant may
denonstrate "cause" for his procedural default if an issue was
"so novel that its |legal basis [was] not reasonably available to
counsel." 1d. Stewart's Ceveland claimis not "so novel" as to

constitute cause. See Bousley, 523 U S. at 622. At the tinme of

Stewart's trial and appeal the question whether |icenses were
property under 8§ 1341 was a hotly contested issue subject to
great debate in the lower courts. Mny circuits had al ready
reached the conclusion |icenses were not property for purposes of

the mail fraud statute. See United States v. Shotts, 145 F. 3d

1289, 1296 (11th Cr. 1998); United States v. Schwartz, 924 F.2d

410, 418 (2d Gr. 1991); United States v. Granberry, 908 F.2d

278, 280 (8th Cir. 1990); Toulabi v. United States, 875 F.2d 122,

125 (7th Gr. 1989); United States v. Dadanian, 856 F.2d 1391,

1392 (9th Cir. 1988); United States v. Miurphy, 836 F.2d 248, 254

(6th Gr. 1988). Several circuits, including our Court of

Appeal s, had made the opposite determnation. See United States

v. Salvatore, 110 F.3d 1131, 1138 (5th Cr. 1997); United States

v. Bucuvalas, 970 F.2d 937, 945 (1st Cir. 1992); United States v.

-4-



Martinez, 905 F.2d 709, 715 (3d Cir. 1990). dearly then, the
basis of the claimwas not novel at the tine of Stewart's direct
appeal .

Stewart notes that it was because of the binding
authority of the Third Grcuit's decision in Martinez that he did
not raise the license issue on direct appeal. In other words, he
contends it would have been futile for himto do so. The Suprene
Court has explicitly stated that this position is unavailing
because "futility cannot constitute cause if it neans sinply that
a claimwas unacceptable to that particular court at that
particular tinme." Bousley, 523 U S. at 623 (quoting Engle v.
Isaac, 456 U. S. 107, 130 n.35 (1982)). Since "a 8§ 2255 novant
cannot show 'cause' for failing to make ... [an] argunment on
di rect appeal by denonstrating that circuit law at the tine would
have made any such argunment futile,"” Stewart has no "cause" for

his default. United States v. Ranbs, 147 F.3d 281, 287 (3d Cr.

1998) .

Stewart al so argues that his counsel was ineffective
for failing to raise the develand issue on appeal. "It is now
wel | -established that a successful claimof ineffective

assi stance of counsel under Strickland v. Washi ngton, 466 U.S.

668, ... satisfies the 'cause' prong of a procedural default

inquiry." United States v. Garth, 188 F.3d 99, 107 (3d Gr.

1999). In order to establish a claimof ineffective assistance

of counsel under Strickland that rises to the | evel of

constitutional error, a petitioner nust prove: (1) counsel's
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performance "fell bel ow an objective standard of reasonabl eness, "
that is, that he "nmade errors so serious that counsel was not
functioning as the 'counsel' guaranteed the defendant by the
Si xth Amendnent;" and (2) the deficient representation prejudiced
petitioner, that is, that "counsel's errors were so serious as to
deprive the defendant of a fair trial, a trial whose result is
reliable.” [1d. at 687-88.

It is well settled that when choosi ng which issues to
rai se on appeal, "[a]n exercise of professional judgnent is
required. Appealing losing issues 'runs the risk of burying good

argunments ... in a verbal nound nade up of strong and weak

contentions.'" Sistrunk v. Vaughn, 96 F.3d 666, 670 (3d Cr.
1996) (quoting Jones v. Barnes, 463 U S. 745, 753 (1983)). Only

inrare cases will failure to raise an issue on appeal constitute
i neffective assistance of counsel because the "process of
W nnowi ng out weaker argunents on appeal and focusing on those
nore likely to prevail, far from being evidence of inconpetence,
is the hall mark of effective appell ate advocacy.” Smth v.
Murray, 477 U.S. 527, 536 (1986) (internal quotations omtted).
Stewart's trial |asted approximtely six weeks.
Nunmerous pre-trial, trial, and post-trial notions were nade and
ruled on by this court. There existed a plethora of issues that
coul d have been appealed. Stewart's counsel chose to pursue 10
i ssues on appeal in a lengthy 85 page brief. Viewed in |ight of
Third Grcuit law at the tine, the license i ssue was weak and

unlikely to prevail. See Martinez, 905 F.2d at 715. Thus, the
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decision not to pursue it clearly "fell within the 'w de range of
prof essi onal | y conpetent assistance' required under the Sixth
Anmendnent to the Federal Constitution.” Smth, 477 U S. at 536
(quoting Strickland, 466 U. S. at 690).

Furthernore, "there is no general duty on the part of

def ense counsel to anticipate changes in the law," Governnent of

the Virgin Islands v. Forte, 865 F.2d 59, 62 (3d Gr. 1989), and

failure to do so does not constitute ineffective assistance of

counsel . See Sistrunk, 96 F.3d at 672; Horne v. Trickey, 895

F.2d 497, 500 (8th Gr. 1990). Keeping in mnd that "[a] fair
assessnent of attorney perfornmance requires that every effort be
made to elimnate the distorting effects of hindsight," we find
that the failure of Stewart's counsel to anticipate the Suprene
Court's ruling in Ceveland does not anmount to ineffective

assi stance of counsel and that Stewart has therefore failed to
show "cause" for the procedural default. Strickland, 466 U.S. at

688.

The only way which Stewart's |ack of "cause" for his
procedural default can be excused is if he can establish "actual
i nnocence." Bousley, 523 U S. at 623. To establish "actua
i nnocence" a defendant must show that "in light of all the

evidence, it is nore likely than not that no reasonable juror

woul d have convicted him" [d. "Sinply stated, 'actua
i nnocence' ... neans that the person did not conmt the crine."
Garth, 188 F.3d at 107 (internal quotations omtted). If a



def endant can denonstrate "actual innocence,"” then the court can
consider the nerits of the defaulted claim Id. at 107-08.
Stewart sinply cannot take advantage of this exception,

reserved for a "fundanental m scarriage of justice." Herrara v.

Collins, 506 U. S. 390, 404 (1993). There was overwhel m ng
evi dence presented at trial that Stewart devised schenes to
defraud peopl e of noney and property other than |icenses,
i ncluding premuns from policyhol ders and custoners, dividends,
and various types of fees. Furthernore, the jury clearly found
that property other than |icenses was obtained through his
schenes because it returned special verdicts requiring Stewart to
forfeit specific anmounts of noney and pieces of property under
the RI CO and noney | aundering forfeiture laws. G ven the above,
Stewart clearly cannot neet the Bousley standard, which requires
himto show that "in light of all the evidence, it is nore |ikely
than not that no reasonable juror would have convicted him" 523
U S at 623. He has not established that he is "actually
i nnocent” of his mail and wire fraud convictions and has thus
procedurally defaulted his O evel and cl ai m

.

Even if we are incorrect that Stewart has procedurally
defaulted his O eveland claim he cannot succeed on the nerits.
Stewart argues that he is entitled to relief under J evel and
because the supersedi ng indictnment under which he was charged
defined property under the mail and wire fraud counts to include

| icenses anong other itens. As a result, Stewart maintains his
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conviction was flawed since |licenses are not property under the
mail and wire fraud statutes.

Stewart was charged in a |lengthy and detailed 157 count
superseding indictrment.®> Count 1 alleged a RI CO violation and
charged that Stewart had commtted four racketeering acts, or
schenmes. As recorded on the verdict sheet, the jury found that
Stewart commtted all four schenmes alleged, as well as all of
their predicate acts. Racketeering Act No. 1 alleged a schene to
conceal the insolvency of Summt in order to permt Stewart to
continue to control and operate it. Act No. 1 cited 17 predicate
acts of mail fraud which Stewart allegedly commtted. °
Racket eering Act No. 2, which incorporated mail fraud counts 2
through 19 as its predicate racketeering acts, charged a schene
to oot Summit and EBL of their valuable assets. Act No. 3,
whi ch incorporated wire fraud counts 24 through 32, alleged a
schene to deceive regulators regarding reinsurance. Finally, Act
No. 4 charged that the defendant devised and executed a schene to
inflate Summt's financial statenents with an overval ued
prom ssory note. It relied upon nmail fraud counts 33 through 120

as its predicate racketeering acts. ’

5. Counts 3, 5-13, 15, 20, 21, 23, 34, 35, 74, 75, 119 and 120
were renoved fromthe case prior to its subm ssion to the jury.

6. During the trial and before subm ssion of the case to the
jury we struck predicate acts 1C 1E, 1G 10 and 1W United States

v. Stewart, Crim A No. 96-583, 1998 W. 372426 (E.D. Pa. June 2,
1998); N.T., Dec. 16, 1997, at 27.

7. Counts 121 through 155 of the superseding indictnent alleged
(continued...)
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The supersedi ng i ndictnent charged that through the
operation of the above schenes Stewart obtai ned noney and
property, including licenses and the retention of |icenses,
prem uns from policyhol ders and custoners, dividends, consulting
and managenent fees, and an inflated sales price for Sunmt. See
Superseding Indictnment at 17, § 52; 31, | 34; 42, | 25; 47,

 13.% After Ceveland, it is now clear that fraudulently

7.(...continued

viol ations of the federal noney |aundering statute during the
operation of the |ooting schene described in counts 2 through 23.
The superseding indictnment also included a RICO forfeiture count
and a noney | aundering forfeiture count.

8. The relevant paragraphs of the superseding indictnent are
repr oduced bel ow.

RICO Count 1 § 52: "It was part of the schene that by all the
foregoing the defendant Allen W Stewart and other entities he
controll ed woul d and did obtain noney and property, including
Summt, the funds to purchase Sunmt, |icenses and the retention
of licenses, premuns from policyhol ders and custoners,

di vi dends, consulting fees, managenent fees, noney from
investors, |legal fees and other fees."

Mai | Fraud Counts 2-19 § 34: "It was part of the overall schene
descri bed above that, in addition to the noney and property
descri bed above, the defendant Allen W Stewart, and others would
obtain, directly and indirectly, other noney and property,
including licenses and the retention of |icenses, premuns from
pol i cyhol ders and custoners, dividends, consulting fees,
managenent fees, legal fees, and an inflated sales price for the
conpani es. "

Wre Fraud Counts 24-32 § 25: "It was part of the schene that by
all the foregoing the defendant Allen W Stewart and ot her
entities would obtain noney and property, including Iicenses and
the retention of |icenses, premuns from policyhol ders and
custoners, dividends, consulting fees, nmanagenent fees, and an
inflated sales price for Summ<t National Life |Insurance Conpany."

Mai | Fraud Counts 33-124 § 13: "It was part of the schene that
by the foregoing, the defendant Allen W Stewart and ot her
(continued...)
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obtaining licenses fromstate regul ators does not anount to a
violation of 8§ 1341 and 8 1343. Stewart argues that even a nere
possibility that the jury convicted himunder the legally
deficient theory that state insurance |icenses constitute
property under the mail and wire fraud statutes mandates that his

convi ctions be vacated under the authority of Yates v. United

States, 354 U. S. 298 (1957), overruled on other grounds, Burks v.

United States, 437 U S. 1 (1978).

In Yates a jury convicted the defendants of conspiring
to violate the Smth Act which prohibited (1) advocating the duty
and necessity of overthrowing the United States Governnent and
(2) organizing a group as the Communi st Party. [d. at 300. On
appeal the defendants argued that the court inproperly instructed
the jury on the nmeaning of the term "organize," which resulted in
their conviction of a crine barred by the statute of |[imtations.
Since the Comrmuni st Party came into being in 1945, but the
i ndi ctment was not forthcoming until 1951, the three-year statute
of limtations had expired on the "organi zi ng" charge, and
defendants therefore could not be found guilty of it. 1d. at
312. The CGovernnent contended that even if the "organizing"
charge was infirm the conviction should stand because the jury

al so found defendants guilty of the "advocacy" charge. The

8.(...continued)

entities would obtain noney and property, |icenses and the
retention of |icenses, prem uns from policyhol ders and custoners,
di vi dends, consulting fees, managenent fees, and attorney fees
and an inflated sale price for Summt."
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Suprene Court disagreed, explaining that it had "no way of
know ng whet her the overt act found by the jury was one which it
believed to be in furtherance of the 'advocacy' rather than the
‘organi zing' objective of the alleged conspiracy.” 1d. at 311-
12. The Court held that "[i]n these circunstances we think the
proper rule to be applied is that which requires a verdict to be
set aside in cases where the verdict is supportable on one
ground, but not on another, and it is inpossible to tell which
ground the jury selected.” |[d. at 312.

Yates was an extension of Stronberg v. California, 283

U S 359, 368 (1931), where the Suprene Court held that if any of
t he grounds upon which a general verdict rests "is invalid under
t he Federal Constitution, the conviction cannot be upheld." It
marked the first tinme that the Suprene Court applied Stronberg
"to a general verdict in which one of the possible bases of
conviction did not violate any provision of the Constitution but
was sinply legally inadequate (because of a statutory tine bar)."

Giffinv. United States, 502 U S. 46, 55 (1991). A further

extension of Stronmberg was sought in Giffin. There, the

def endant argued that under Yates her conviction for a multiple-
obj ect conspiracy should be set aside because the evidence was

i nadequate to support conviction as to one of the objects. The
Suprenme Court rejected the argunent. It held that a genera
verdict is valid as |long as one of the possible bases of

conviction is supported by sufficient evidence. Giffin, 502
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U S at 56-57. The Court's holding rested upon an inportant
di stinction from Yates:

Jurors are not generally equipped to
determ ne whether a particular theory of
conviction submtted to themis contrary to

| aw -- whether, for exanple, the action in
guestion is protected by the Constitution, is
time barred, or fails to conme within the
statutory definition of the crinme. Wen
therefore, jurors have been left the option
of relying upon a legally inadequate theory,
there is no reason to think that their own
intelligence and expertise wll save them
fromthat error. Quite the opposite is true,
however, when they have been left the option
of relying upon a factually inadequate
theory, since jurors are well equipped to
anal yze the evi dence.

ld. at 59. In other words, "[c]ourts assune that juries can
di stingui sh good proof from bad, but juries do not separate good
law frombad. That's the |ine between Yates and Giffin."

Tenner v. Glnore, 184 F.3d 608, 611 (7th Cr. 1999).

Stewart argues that his situation falls on the Yates
side of the |line because the jury was instructed that it could
convict himof mail and wire fraud if they found he had
fraudul ently schened to obtain state insurance |icenses, a
legally insufficient theory after O eveland. The charge to the
jury did not specifically nention licenses. It did, however,
refer the jury to the superseding indictnent on various occasi ons
for a description of the schenes alleged. The jury was
instructed that in order to convict Stewart of mail and wire
fraud it had to find that he "know ngly devised or intended to

devi se a schene or artifice to defraud or to obtain noney or
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property by false or fraudul ent pretenses, representations or
promi ses as detailed in the superseding indictnent."” As
nment i oned above, the superseding indictnent defined noney and
property to include licenses and the retention of |icenses, as
well as premuns from policyhol ders and custoners, dividends,
consul ting and managenent fees, and an inflated sales price for
Summ t .

W agree with Stewart that as a result of the |ater
deci ded O evel and case the jury charge, through the incorporation
of the superseding indictnent, contained a |legally deficient
theory of crimmnal liability. W disagree, however, wth
Stewart's contention that his convictions nust therefore be set
aside. To begin with, Stewart's convictions on counts 2 through
19 and 20 through 23 are valid because his noney | aundering
convi ctions operate as a special verdict as to these counts. ®
"Special verdicts avoid the Yates problem because the court then
can be confident that the facts as the jury believed themto be
are a legally proper basis of conviction." Tenner, 184 F.3d at
612.

To convict Stewart of noney |aundering as charged in
counts 121 through 155 the jury was required to find that the

noney identified in the counts was "derived from specified

9. Stewart was actually only convicted on counts 2, 4, 14, 16-
19, and 22, as the other counts were stricken prior to trial.

For sinplification, however, we will refer to the overall group
of counts that make up a schene. W wll also do this for counts
33 through 120, even though sonme of the individual counts in that
group were al so stricken.
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unl awful activity, that is mail fraud, in violation of Title 18,
United States Code, Section 1341, as charged in Counts 2 through
19 of this indictnment, and wire fraud, as charged in Counts 20
through 23 of this indictnent.” Superseding Indictnent at 60,
62, 64-68. Thus, Stewart's conviction on counts 121 through 155
mekes it clear that the jury found that noney, not |icenses, was
an object of the schene alleged in counts 2 through 19 and 20
through 23. Since noney is a proper object of a schene to
defraud under the mail and wire fraud statutes, we are
"absolutely certain that the jury relied upon the legally correct

theory to convict the defendant,” and we will not set aside his

convi ction on counts 2 through 19 and 20 through 23. Keating v.
Hood, 191 F.3d 1053, 1062 (9th CGr. 1999) (internal quotation
omtted). As these counts were the predicate acts for
Racketeering Act No. 2, it also stands.

As for counts 24 through 120 and the other three
racketeering acts, the charge insofar as it referred to |licenses
was |egally wong. ' However, the evidence was al so insufficient
to convict on the basis of fraudulently obtained |icenses. At
trial there was virtually no evidence regarding the obtaining or
retaining of licenses. Wat little there was all referred to
time periods before the tinme alleged in the superseding

i ndi ct nent. In such a case, we conclude that Giffin, not Yates,

10. As noted, under the prevailing authority of Martinez, the
charge was legally correct when given. Mrtinez was subsequently
abrogated by d evel and.
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nmust control because "there is no possibility that the jury

convicted the defendant[] on the inproper charge.” United States

v. Wlson, 116 F.3d 1066, 1080 (5th Cr. 1997); see United States

v. Hanafy, 124 F. Supp. 2d 1016, 1030 n.20 (N.D. Tex. 2000).
Such a result is also necessary if we are to "[r]ecall the point
of Giffin: a jury nmay be relied on to get the facts right and
avoid logical errors.” Tenner, 184 F.3d at 612.

I n support of his position, Stewart points to the fact
that the superseding indictnent describes how he caused Par kway
Li fe I nsurance Conpany and Cat hedral Life |Insurance Conpany to be
formed. Superseding Indictnment at 37, § 2; 25, 1 7. Since these
i nsurance conpani es had to obtain new state regulatory |icenses,
Stewart argues that this is evidence the jury could have used to
convict himof a schene to obtain licenses. He ignhores the fact
that these formations occurred in 1989, at |east three years
before any crine or schene alleged in the superseding indictnent.
The jury was specifically charged that to convict Stewart on
counts 24 through 120 they needed to find that the schenes
all eged in those counts were devised in |ate 1992 and early

1993.'" Stewart would thus have us presume that the jury ignored

11. The relevant portions of the charge read as foll ows:

Counts 24 through 32 charge a wire fraud
schene to deceive state insurance regulators
i nvol ving reinsurance. The supersedi ng
indictnment alleges that in late 1992 or early
1993 t he defendant devised a schene to
deceive state regulators and others regarding
the true and conpl ete rei nsurance

(continued...)
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this legal instruction and also its duty as judges of the facts.
Maki ng this presunption would be contrary to the hol di ng of
Giffin, that "perverse factfinding should not be attributed to
juries.” Tenner, 184 F.3d at 612. It would al so contravene "the
al nost invariable assunption of the law that jurors follow their

instructions.” Richardson v. Marsh, 481 U S. 200, 206 (1987);

see Francis v. Franklin, 471 U S. 307, 324 n.9 (1985).

The above conclusion is supported and conpel | ed by

MNally v. United States, 483 U . S. 350 (1987). MNally, like

Cl evel and, involved a restriction of the scope of the federal
mai | fraud statute. In MNally a forner Kentucky public official
and a private individual were charged and convicted of violating
the federal mail fraud statute based upon the theory that they

"defrauded the citizens and governnment of Kentucky of certain

11. (... conti nued)
arrangenents involving Summit National Life
| nsurance Conpany, its subsidiary Fidelity
Ceneral Life Insurance Conpany, and the
Al abama Reassurance Conpany in order to
inflate their financial statenents.

Counts 33, 36 through 73, and 76 through
118 of the superseding indictnment charge that
fromin or about Decenber, 1992 to in or
about July, 1993 the defendant devi sed and
i ntended to devise a schene to defraud and to
obtai n noney and property by inflating Summt
National Life Insurance Conpany's financi al
statements with overval ued prom ssory notes
fromits corporate parent, SNL Corp., in
order to deceive regulators, the buyer, and
others regarding the true financial condition
of the conpany and that the United States
mails were used in furtherance of this
schene.
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"intangi ble rights,' such as the right to have the Commonweal th's
affairs conducted honestly." [d. at 352. The Suprene Court
reversed their convictions on direct appeal, holding that § 1341
does not prohibit "schenmes to defraud citizens of their

intangi ble rights to honest and inpartial governnent." [d. at
355.

In restricting the reach of the nmail fraud statute to
exclude an intangible rights theory, MNally overturned a "line
of decisions fromthe Courts of Appeals" holding the opposite.
Id. Not surprisingly, the decision resulted in a deluge of
petitions from defendants convicted under the pre- McNally
interpretation of 8§ 1341 who sought to have their convictions

overturned. One such case was United States v. Asher, 854 F.2d

1483 (3d Gr. 1988). In Asher the defendant was convicted on
five counts of mail fraud due to his participation in a

schene to accept bribes in exchange for awardi ng a no-bid Soci al
Security tax ("FICA") recovery contract to CTA Limted ("CTA").
On appeal Asher argued that MNally, which was issued after his
convi ction, mandated that his convictions be overturned.

The court exam ned the treatnment other courts had given
post-MNally cases and found that, "those cases that have
sustained mail fraud convictions have done so where the 'bottom
line' of the schene or artifice had the inevitable result of
effecting nonetary or property |losses to the enployer or to the

state." 1d. at 1494. It expl ained:
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Essentially, therefore, where rights are

i nvol ved whose violation would | ead to no

concrete econom ¢ harm and where those

rights are the only rights involved in the

case, MNally's proscriptions would prevent

uphol di ng conviction on appeal. Were, on

the other hand, a violation of the rights

i nvol ved woul d result in depriving anot her of

sonet hing of value, and the indictnent, the

proofs and the instructions are based on that

fact, then the presence of intangible rights

| anguage w Il not prove fatal on appeal.
ld. Applying the above precepts, the court upheld Asher's mai
fraud convictions. It arrived at this result by first noting
that both the indictnent and the jury instructions in the case
cont ai ned numerous references to "concrete econom c or property
| osses.” 1d. at 1495. While the jury instructions al so made
references to intangible | osses, this was not fatal because the
court was "satisfied that the governnent ... could not have
proved a violation of intangible rights w thout sinultaneously
proving that the Commonweal th of Pennsyl vani a was deprived of
noney as the result of the no-bid contract awarded to CTA." 1d.
at 1496. Since the jury "could not have found a fraudul ent
schene that consisted solely of depriving the citizens of their
right to honest governnent that did not al so involve tangible
| osses,” Asher's conviction was allowed to stand. I d.

The sane result was reached in United States v. GOsser,

864 F.2d 1056 (3d Cr. 1988), in a collateral attack filed after
the defendant's conviction was final and after the Suprene Court
decided McNally. Osser, a Gty Comm ssioner of Phil adel phia, was

found guilty of seven counts of mail fraud in 1973. The jurors
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in OCsser's case were instructed that they could find a violation
of 8 1341 on several different theories. One theory involved a
ki ckback schene in which Osser participated. That theory was
still valid after McNally. The other involved his deprivation of
the citizens of Philadel phia of his honest and inpartial services
through a bid rigging schene, an invalid theory after MNally.
OGsser argued that his convictions nust be vacated
"because the issue of guilt was submtted to the jury on two
theories, one of which was invalid," essentially the sane

argunment Stewart is making under Yates. Osser, 864 F.2d at 1058.

After analyzing Asher, the court disagreed, reasoning that once
the jury "found that Osser had participated in the bid rigging,
[it] could not escape finding financial |oss as part of the
schenme.” |1d. at 1063. Since Gsser's actions unquestionably
"resulted in a substantial nonetary detrinment to the Gty, and no
rational juror could conclude otherw se," the court refused to
vacate Osser's convictions and affirnmed the district court's
deni al of his coramnobis petition. |d.*

We see no practical distinction between Asher and Gsser
and Stewart's case. (Ceveland, like McNally, restricted the
scope of the federal mail fraud statute by holding that state

i ssued licenses were not property for its purposes. Stewart,

12. Prior to reaching the nerits of Osser's case, the court
affirmed the district court's determ nation that Osser had
procedurally defaulted his MNally clai munder Frady because he
did not raise it at trial or on appeal. This supports our
earlier conclusion that a claimsuch as the one Stewart is making
under C eveland can be procedurally defaulted.
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i ke Asher and OGsser, was convicted by a jury that heard
references to what turned out to be an invalid legal theory in
the indictment and the charge. Like the courts in Asher and
Gsser, we conclude that the nere presence of the invalid |icense
t heory does not mandate that Stewart's conviction be vacated. W
do so because there is no way the jury could have found that
Stewart commtted mail fraud by devising a schene to obtain or
retain |licenses and not have found he devised a schene to obtain
ot her noney and property as well. See Asher, 854 F.2d at 1496.
Even if the jury were to have found a schene to obtain |icenses,
the ultimate purpose of such a schene necessarily woul d have been
to enable Stewart to obtain noney and property in the form of
prem uns from policyhol ders and custoners, dividends, consulting
and managenent fees, and the inflated sales price for Summt.
Since "the '"bottomline" of the schenme or artifice had the
inevitable result of effecting nonetary or property | osses,"
Stewart's mail and wire fraud convictions will not be vacated
because of any reference in the charge to licenses. [d. at 1494,
[T

Stewart also argues in his 8 2255 notion that the
supersedi ng i ndictnment was defective because it failed to allege
explicitly that he nade "material" m srepresentations in
furtherance of his schenmes. This argunent was not raised
previously. Subsequent to Stewart's indictnment and conviction

the Suprenme Court held in Neder v. United States, 527 U S. 1, 25

(1999) that "materiality of falsehood is an el enent of the
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federal mail fraud, wre fraud, and bank fraud statutes."
Because the word "material"” does not appear in the superseding
indictnent's allegations of mail and wire fraud, Stewart argues
that the superseding indictnent is fatally deficient and his
convi ctions nmust be vacat ed.

An indictnment nust set forth all of the el enents of an

offense, and if it does not do so, it is fundanentally fl awed.

United States v. Spinner, 180 F.3d 514, 515-16 (3d GCr. 1999).
When a challenge to the indictnent's sufficiency is raised for
the first time after trial, as is the case here, we are to
"construe the indictnment liberally in favor of validity.” United

States v. Cefaratti, 221 F.3d 502, 507 (3d Gr. 2000). Even

assum ng that Stewart's contention is not procedurally defaulted,
we conclude that it is without nerit.

An indictnent satisfies the requirenents of the Fifth
and Si xth Amendnents "if it, first, contains the elenents of the
of fense charged and fairly inforns a defendant of the charge
agai nst which he nust defend, and, second, enables himto plead
an acquittal or conviction in bar of future prosecutions for the

sane offense." Hanling v. United States, 418 U.S. 87, 117

(1974). Athough it is vital for an indictnment to include al
el ements of a charged offense, "the | aw does not conpel a ritua
of words" when determining if an indictnment is sufficient.

United States v. Wlson, 884 F.2d 174, 179 (5th Cr. 1989); see

United States v. DeVegter, 198 F.3d 1324, 1330 (11th Cr. 1999).

Qur Court of Appeals has instructed:
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[Aln indictnent may set forth the offense in
the words of the statute itself, as |long as

t hose words of thenselves fully, directly,
and expressly, wi thout any uncertainty or
anbiguity, set forth all the elenents
necessary to constitute the offence intended
to be punished. Furthernore, an indictnent
that charges a legal termof art sufficiently
charges the conponent parts of the term

Cefaratti, 221 F.3d at 507 (internal quotations and citations
omtted).

I n support of his position, Stewart heavily relies on

United States v. Spinner. There the court on direct appeal found
the indictnment for access device fraud to be deficient because it
failed to allege the interstate commerce el enent of the crine
charged. Spinner, 180 F.3d at 515-16. The access device fraud
statute, 18 U S.C. § 1029(a)(5), specifically requires that the
"offense affects interstate or foreign commerce."”

W reject Stewart's reliance on Spinner. Unlike
Spi nner, the superseding indictnent here did not omt any
statutory elenent of the crines charged. The mail and wire fraud
statutes require "a schene or artifice to defraud, or for
obt ai ni ng noney or property by neans of false or fraudul ent
pretenses.” 18 U S. C. 88 1341, 1343. They nowhere use the word
"material.” Mrroring the statutes, the supersedi ng indictnent
stated that Stewart "devised and intended to devise a schene to
defraud and to obtain noney or property, directly or indirectly,
by neans of false and fraudul ent pretenses and representations.”

The word "fraud" is a "legal termof art." Cefaratti,

221 F. 3d at 507. At common law, "the well-settled neani ng of

-23-



"fraud' required a m srepresentation or conceal nent of naterial

fact." Neder, 527 U.S. at 22; see United States v. Coffman, 94

F.3d 330, 335 (7th Gr. 1996). Here, the superseding indictnent
repeatedly charges that Stewart nade fal se and fraudul ent
representations and prom ses. Because the word "fraudul ent”
clearly enconpasses the notion of materiality, the superseding
i ndi ct ment cannot be considered deficient. *®

In addition, we conclude that by any reasonabl e
construction, the superseding indictnent identifies
m srepresentations that can only be characterized as materia

even though the word "material"™ is not used. See United States

v. Richards, 204 F.3d 177, 192 (5th Cr.), cert. denied, 121 S.
Ct. 73 (2000). In Neder, the Court explained that "a matter is
material if ... 'a reasonable man woul d attach inportance to its
exi stence or nonexistence in determ ning his choice of action in
the transaction in question.'"™ Neder, 527 U S. at 22 n.5
(quoting Restatenent (Second) of Torts § 538 (1976)).

The superseding indictnment is replete with Stewart's
m srepresentations concerning the financial well-being of Summt
and EBL, shamreinsurance agreenents, and the novenent of funds
between entities he controlled. For exanple, the superseding

i ndi ctment charges that Stewart: provided false financial

13. W note that Stewart does not argue that the jury charge on
mail and wire fraud was incorrect. The jury was specifically
instructed that it nmust find a fal se statenent or

m srepresentation of naterial fact in order to convict Stewart of
mai |l and wire fraud.
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statenments and reports to regul ators, policyhol ders, custoners,

i nsurance agents, and others in order to conceal the financial
weakness of Summit; falsely represented that Summt was in
excel l ent financial condition when in fact it was statutorily

i nsolvent; reclassified assets of entities he owned and backdat ed
journal entries; and included a sizeable but worthless prom ssory
note as an asset on Sunmt's books.

There can be no doubt that a reasonabl e person woul d
attach inportance to the above m srepresentations. An insurance
agent contenplating selling policies for Summt, a custoner
consi dering purchasing a policy fromSummt, a current
pol i cyhol der maki ng paynents to Sumnmt, or a regulator charged
w th overseeing Summt's conpliance with the law all would find
the fal se statenents and representations Stewart made inportant,
rel evant, and material. Cearly, an "inference of materiality"
ari ses, especially when we "construe the indictnent liberally."”
Cefaratti, 221 F.2d at 507. W therefore reject Stewart's
contention that the superseding indictnent was insufficient.

In sum the superseding indictnment in this case
performed its constitutional function. It fully apprised Stewart
of the charges against himand did not hinder himfrompresenting
a vigorous defense prior to and during trial. Thus, Stewart's
mail and wre fraud convictions will not be vacated because the
word "material" does not appear in the counts of mail and wire
fraud contained in the superseding indictnent.

V.
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Stewart argues that he is entitled to various forns of

relief due to the Suprene Court's recent decision in Apprendi V.

New Jersey, 530 U. S. 466, 120 S. C. 2348 (2000). In Apprendi,
the Suprene Court held that "[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crine
beyond the prescribed statutory maxi num nust be submtted to a
jury, and proved beyond a reasonable doubt." |d. at 2362-63.
Stewart contends that the Apprendi rule nmandates that his
conviction be set aside, or alternatively, that his sentence be
reduced. He also maintains that his forfeiture and restitution
sentences are invalid under Apprendi. W have already held that
Apprendi does not apply retroactively to cases on coll ateral
review and therefore wll not address here the nmerits of these
argunments. See United States v. G bbs, 125 F. Supp. 2d 700 (E.D
Pa. 2000).

V.
Stewart al so rai ses several other ineffective
assi stance of counsel clains that we find conpletely neritless.
Finally, Stewart argues nunerous other grounds that he believes
mandat e vacatur of his convictions and/or sentence. They are
unper suasi ve and require no di scussi on.
VI .
In conclusion, the notion of Allen Stewart under 28
U S. C 8§ 2255 to vacate, set aside, or correct sentence wll be

deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: NO. 96-583
V.
: ClVIL ACTI ON
ALLEN W STEWART : NO. 00-6299
ORDER
AND NOW this day of June, 2001, for the reasons

set forth in the acconpanyi ng Menorandum it is hereby ORDERED
it is hereby ORDERED that:
(1) the notion of Allen W Stewart under 28 U.S.C
§ 2255 to vacate, set aside, or correct sentence is DEN ED; and
(2) a certificate of appealability is not issued.

BY THE COURT:




