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Def endant Wayne Wi ttaker seeks to suppress statenents
he allegedly nade in an interviewwith two FBI agents on the
nmorni ng of May 10, 2000 at the FBI's Phil adel phia office. 1In
particular, Whittaker noves to suppress statenents he all egedly
made to the agents that day regarding two tel ephone conversations
said to be with an individual purportedly involving "giving up"
Wi ttaker's 1998 Jeep Cherokee as part of an insurance fraud
schene in violation of 18 U S.C. § 1341.

It is undisputed that Wittaker was not in custody at
any tinme during the interview, and no charges were pending
against himat the tinme of the neeting, and thus the exclusive
focus of our inquiry on his notion goes to the voluntariness of
the alleged statements.® At the May 24, 2001 evidentiary
hearing, we heard the testinony of all three participants in the
interview, i.e., Wittaker and FBI Special Agents Jennifer

Usl eber and Janes Ml ntosh, and where there was conflict in the

'As Wi ttaker was indisputably not in custody, Mranda
war ni ngs were not constitutionally mandated, e.qg., Oegon v.
El stad, 470 U. S. 298, 304-05, 105 S.C. 1285, 1290-91 (1985). As
no charges had been filed against Wiittaker at the tinme of the
interview, his right to counsel under the Sixth Arendnment had not
attached, Texas v. Cobb, 121 S. C. 1335, 1340 (2001).




three accounts we credit Wittaker's testinony as to what
occurred.

By way of background, Whittaker is now forty-three
years old, is a high school graduate, and currently is a
departnent manager of a branch of Bed, Bath & Beyond?  \Whittaker
had no prior contact of any kind with the crimnal justice system
and was in that respect a conplete naif at the tinme of the
i nterview

After speaking on the tel ephone wth Special Agent
Usl eber (who had left her card at Whittaker's brother's house),
Wi ttaker arranged to visit the FBI's office on the 8th floor of
600 Arch Street in Phil adel phia on May 10, 2000. Whittaker on
May 10 left the honme of Rose Quinn, a friend, in Swedesboro, New
Jersey, where he was then living, in the expectation that he was
going to talk to the FBI in his capacity as a victimof the theft
of his 1998 Jeep Cherokee in June of 1999. Since \Wittaker
regarded hinself as a victim he declined the suggestion of M.
Qui nn and her brother, WIlliam who both nmentioned to himthat he
m ght contact a | awyer before talking to the FBI or take counsel
with himto the neeting. N T. 145. Thus, Wittaker was
unacconpani ed when he went into the FBI's reception area on My
10, 2000.

Shortly after his arrival at 600 Arch Street, Speci al

Agent Usl eber escorted himto a small interview room about ten

“Whi ttaker had, for about three years before the My
10, 2000 interview, owned a food sal es business.
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feet square, where he was seated with his back to the single
door, which was closed and the shade of whose w ndow was pull ed
down. When he went into the interview room Wittaker also net
Speci al Agent McIntosh, a thirty-year veteran of the FBI who
stands six feet seven inches tall and at the tine weighed 240
pounds.® Special Agent Usl eber conducted the interview, and did
nost of the talking on the FBI's behal f, although fromtine to
time Special Agent Mclntosh offered sone words.

After about fifteen m nutes, during which everyone
agrees that the agents were "polite" and "courteous", Speci al
Agent Usl eber for the first tinme said to Wittaker that, "You are
part of the investigation", whereupon \Witaker (understandably)
becane nervous and said, "Do you feel that | need to get an
attorney?". N T. 149. Special Agent Usl eber answered that she
could not advise himabout that subject, "But if you don't
cooperate, worse things could happen to you". She then nentioned
the possibility of five years' incarceration.

Again, Wi ttaker said, "Do you think I need an
attorney?", to which Usleber reiterated that she could not advise
hi m about that subject but "worse things could happen”, N T. 151,
at which point Whittaker becane very upset because he was afraid
he was going to be arrested. Although Wittaker admtted that he
knew he coul d | eave the conference roomat any tinme, he credibly

testified he was "scared after her coment of saying 'worse

®Speci al Agent Mcintosh is now slightly heavier.

3



t hi ngs coul d happen to you'" and felt he woul d be di sadvant aged
if he tried to | eave. Wiittaker by this point did not want to
talk with the agents without seeing a | awyer first, but
neverthel ess did not |eave the roomand continued the interview

Al t hough Speci al Agent Usl eber two days | ater
transcri bed the notes she had taken during the interview,
Wi tt aker never saw either version (Exs. D-3 and D-4) until after
he was indicted. Indeed, the |less sanitized handwitten version
only cane to light at the hearing, the Governnent having failed
to disclose its existence to Wiittaker's counsel until after the
hearing commenced on May 24. The interview | asted about forty-
five mnutes, and Wi taker admtted that he never asked to end
the interview, even though he reported that, "My stomach [was]
bother[ing] nme", N.T. 172-73, and he wanted to talk with a
| awyer .

Al t hough on the foregoing facts this presents a cl ose
case, Wiittaker's statenents on May 10, 2000 were vol untary under
wel | - est abl i shed Supreme Court jurisprudence collected in O egon

v. Elstad, supra and described in Schneckloth v. Bustanonte, 412

U S 218, 226, 93 S.Ct. 2041, 2047 (1973). Looking, as we nust,

at "the totality of all the surrounding circunstances”,

Bust anonte, id.,* we note that:

‘I'n Bustanmonte, the Suprene Court identified a nunber
of characteristics for a court to consider in evoking this
"totality", including the youth of the accused, the accused's
| ack of education, the accused's lowintelligence, the failure to
advi se the accused of his Constitutional rights, the repeated and
(continued...)




. Wi ttaker was a m ddl e-aged nman and a hi gh school
graduate, with significant business experience at
the time of the interview

. Close friends of his had advised himthat he
should first consult wth counsel before seeing
the FBI, but he elected not to do so;

. The questioni ng, though conducted in close
gquarters and in the presence of an intimdating
figure in the person of Special Agent Ml ntosh,
was not prolonged, having |lasted | ess than an
hour ;

. No weapons were visible on either agent, who were,
for the nost part, "polite" and "courteous"” to
Wi tt aker;

. Wi ttaker knew that he was free to | eave the
interrogation roomat any tine.

G ven these realities, and notw thstandi ng Wi ttaker's
nai veté when it cones to the crimnal justice systemas well as
the presence of the loomng figure of Special Agent MIntosh, we
cannot say that the statenents nmade on May 10, 2000 were

i nvoluntary and thus they barely pass due process nuster. It is,

*(...continued)
prol onged nature of the questioning, and the use of physi cal
puni shment. Bustanonte, 412 U S. at 226, 93 S.C. at 2047.
O her pertinent factors include the Iength and | ocation of the
interrogation, the defendant's physical condition, and the
defendant's nmental health, United States v. Swint, 15 F. 3d 286,
289 (3d Cir. 1994)(quoting Wthrowv. Wllianms, 507 U S. 680,
693, 113 S.Ct. 1745, 1754 (1993)).
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to be sure, true that what happened here was not as purely
voluntary as it would be, say, for a citizen who, sitting on a
bench in R ttenhouse Square one day, suffers a pang of conscience
and wal ks down to 600 Arch Street to make a clean breast of
things to the FBI. But this difference is wthout |egal
consequence. As Judge Becker observed for our Court of Appeals

in Mller v. Fenton, 796 F.2d 598 (3d Cir. 1986):

Few crimnals feel inpelled to confess to the
police purely of their own accord, wthout
any questioning at all. . . . Thus, it can

al nrost always be said that the interrogation
caused the confession.

Moreover, it is generally recognized
that the police may use sone psychol ogi ca
tactics in eliciting a statenent from a
suspect. . . . For exanple, the interrogator
may play on the suspect’s synpathies or
explain that honesty m ght be the best policy
for a crimnal who hopes for |eniency from
the state. . . . These ploys may play a part
in the suspect’s decision to confess, but so
| ong as that decision is a product of the
suspect’ s own bal anci ng of conpeting
consi derations, the confession is voluntary.

Id. at 604-05 (citations omtted).

Wi tt aker bal anced those "conpeting consi derations” and
continued to speak with the two FBI agents. Thus, the Governnent
has carried its burden of showi ng Wittaker's voluntariness. W

shal|l therefore deny the notion to suppress.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
WAYNE VH TTAKER NO. 01-107
ORDER

AND NOW this 5th day of June, 2001, upon consideration
of defendant's notion to suppress his statenment (docket no. 17),
and the Governnent's response thereto, and after an evidentiary
hearing on May 24, 2001, and the receipt of further nenoranda

fromthe parties, it is hereby ORDERED that the notion is DEN ED.

BY THE COURT:

Stewart Dal zel |, J.



