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. I NTRODUCTI ON

Plaintiff filed this action on Novenber 15, 2000, and an
anended conpl aint on January 9, 2001, against the follow ng
Pennsyl vania state police officials: Pennsylvania State Police
Comm ssi oner, Col onel Paul J. Evanko, fornmer Trooper M chael K
Evans, Lieutenant David B. Kreiser, Sergeant Kevin T. Krupiewski,
Sergeant Gary Fasy, Corporal Gary L. Dance, Jr., Corporal Laura
Bowman, Deputy Comm ssioner John Does (#1-5), Mjor John Does
(#1-5), Captain John Does (#1-5), Lieutenant John Does (#1-5),
Sergeant John Does (#1-5), Corporal John Does (#1-5), and Trooper
John Does (#1-5), alleging that these officers, in their
i ndi vidual and official capacities, caused serious injuries to
the plaintiff and violated her rights guaranteed by the Fourth
and Fourteenth Amendnents, and in violation of 42 U S.C. 88 1983,
1985, 1986, and 1988. Plaintiff seeks conpensatory and punitive
damages, as well as attorney’s fees, pursuant to 42 U S.C. 8§
1988.

Now before the court are two virtually identical notions to



di sm ss, each pursuant to Fed R Cv. P. 12(b)(1) and 12(b)(6) -
a Motion of Evanko to Dismiss All Clains Against Hmin the
Amended Conpl aint, and a Mdtion of Kreiser, Krupiewski, Bowran,
and Dance! to Dismiss Al dains Against Them? For the reasons

bel ow, the notions are granted in part, and denied in part.

1. FACTUAL BACKGROUND

Consistent with the review standards applicable to a notion
to dismss, Fed. R Cv. P. 12(b)(6), the alleged facts, viewed
inthe light nost favorable to the plaintiff, follow

On Septenber 19, 1999, plaintiff L.H, then a 15-year-old
girl, was reported by her father as a runaway to | ocal police.
(Am Conpl. 919 36, 41.) Later that date, plaintiff was picked up
by state police in Berks County, Pennsylvania, and was
transferred fromthe Pennsylvania state police-Readi ng Barracks
to defendant, Trooper M chael K. Evans, and his partner Mark
Dool i ng of the Pennsyl vania state police-Ski ppack Barracks. (Am
Conpl. 91 38-39.) Plaintiff was handcuffed, placed into a police
vehicle, and driven to the State Police Barracks at Skippack.

(Am Conpl. 9§ 42.) Wile en route, Trooper Evans, in the

!Cor poral Dance joined Kreiser, Krupiewski, and Bowran' s
noti on on February 21, 2001.

*Thr oughout this opinion, Evanko, Kreiser, Krupiewski,
Bowman, and Dance wl| be referred to collectively as “noving
def endants.”



presence of Trooper Dooling, asked | ewd questions and nmade sexual
remarks to plaintiff. (Am Conpl. ¥ 43.) Upon arrival at the
barracks, Trooper Evans uncuffed plaintiff and took her into the
barracks garage. (Am Conpl. | 44.)

While plaintiff was in police custody at the barracks, her
father, MH arrived at the barracks to pick her up. (Am Conpl.
9 45.) During this tinme, Trooper Evans proceeded to nmake further
|l ewd comments to plaintiff while fondling his own genitali a.

(Am Conpl. 9§ 46.) He then had indecent direct contact with
plaintiff’s genitalia and al so requested that she expose her
breasts to him (Am Conpl.  47.) Trooper Evans proceeded to
mast urbate in front of plaintiff inside the police barracks and
out si de the Southeast Training Center of the police barracks.
(Am Conpl. § 48.) OQutside of the barracks, he grabbed
plaintiff’s buttocks. (Am Conpl. § 49.) Further, he
propositioned plaintiff to performsexual acts for noney. (Am
Conpl. Y 50.)

Plaintiff clains that the defendants, who were charged with
the responsibility of testing, hiring, training, and supervising
menbers of the Pennsylvania State Police Departnent, knew or
shoul d have known be exercise of reasonable diligence, that
Trooper Evans had engaged in a pattern of prior unlawful and
i nappropriate arrests, sexual advances, and sexual assaults upon

femal e citizens of Pennsylvania. (Am Conpl. 1Y 52-64.)



Furt her, defendants knew or should have known w th exercise of
reasonabl e diligence, that Trooper Evans had engaged in a pattern
of prior illicit sexual conduct whereby he nade i nproper sexual
advances to mnors, had openly displayed in his police | ocker

pi ctures of a |ocal woman posi ng nude agai nst his police vehicle,
had exposed hinself at a party at the residence of Defendant

Cor poral Laura Bowran, and had pranced naked in and about the hot
tub of Corporal Bowran. (Am Conpl. 1Y 54-57, 61.) Despite this
know edge, sone or all of the defendants assi gned Trooper Evans
to training at the sex crines unit where he was trained to
investigate sex crines and further trained in the profiling of

potential sex crinmes victinms which, as a unifornmed police

trooper, he inproperly used to profile the victinms of his illegal
and illicit sexual conduct, including L.H (Am Conpl. § 55.)
Plaintiff also alleges that these prior illicit and ill egal

sexual acts, advances, and assaults by Evans had been reported to
defendants prior to his assaults upon L.H (Am Conpl. § 56.)
Further, other Pennsylvania State Troopers from Ski ppack
Barracks, including Sergeant Gary Fasy, made inproper and illicit
sexual advances to female citizens of Pennsylvania while on duty
and after receiving conplaints fromother victinms of Evans’
conduct. (Am Conpl. 9 57.) Plaintiff clains that all of the
def endant s condoned, encouraged and/or approved of Evans’ prior

egregi ous conduct by failing to inmpose any significant



di sci plinary action upon himonce they |earned of each prior
simlar event and thus all defendants acted with deliberate
indifference to Evans’ offensive acts by failing to take action
obvi ously necessary to stop his behavior. (Am Conpl. Y 58-61.)
Evans was arrested in February 2000, for commtting illicit
and illegal sexual acts against six femal e Pennsylvania citizens
while on duty. (Am Conpl. 1 63.) At the tine of his arrest, a
representative of the Pennsylvania State Police nade statenents
at a press conference indicating that Evans was under scrutiny by
the Pennsylvania State Police fromaround the tinme of the initial
conplaint against him (Am Conpl. ¥ 63.) Thus, plaintiff
clai ns, defendants were no doubt aware that Evans m ght pose a
threat to female citizens before he canme into contact with L. H
(Am Conpl. ¥ 64.) |In Cctober 2000, Evans pled guilty to el even
counts of crimnal conduct, including corruption of the norals of
a mnor, indecent assault, and official oppression, including
adm ssion of guilt relating to his conduct towards L.H. 3 (Am

Conpl . T 65.)

5As a matter of |aw, Evans’ admission of guilt and crininal
| ea of guilty establish, through the principles of res judicata
and coll ateral estoppel, that he commtted the actions agai nst
plaintiff, as set forth above.



[11. DI SCUSSI ON

A notion to dism ss under Federal Rule of Civil Procedure
12(b) (1) may be treated as either a facial or factual challenge

to the court’s subject matter jurisdiction. Gould Electronics

Inc. V. United States, 220 F.3d 169, 176 (3d GCr. 2000). 1In

reviewing a facial attack, as in this case noving defendants’
El event h Amendnent immunity argunent, the court nust only
consider the allegations of the conplaint, in the |ight nost
favorable to the plaintiff. |d.

Di sm ssal under Federal Rule of Cvil Procedure 12(b)(6) is
appropriate only if, accepting the well-pled allegations of the
conplaint as true, and drawing all reasonable inferences in the
light nost favorable to plaintiff, it appears that a plaintiff
could prove no set of facts that would entitle it to relief. See

HJ. Inc. v. Northwestern Bell Tel. Co., 492 U S. 229 (1989);

Weiner v. Quaker Qats Co., 129 F.3d 310 (3d Gr. 1997); Rocks v.

Gty of Philadelphia, 868 F.2d 644, 645 (3d Cr. 1989).

A El event h Anendnent | nmunity

The El eventh Anendnent provides, “The Judicial power of the
United States shall not be construed to extend to any suit in |aw
or equity, commenced or prosecuted agai nst one of the United
States by G tizens of another State, or by G tizens or Subjects

of any Foreign State.” Const. Anmend. Xl. Further, a suit may



not be brought against a state officer, in his or her official
capacity, for noney danmages to be paid by the state treasury,
unl ess Congress has specifically abrogated imunity. WII v.

M chigan Dept. of State Police, 491 U. S. 58 (1989).

Movi ng def endants argue that the El eventh Amendnent bars al
clains for danmages against themin their official capacities,
because Congress has not abrogated El eventh Anmendnent inmmunity

for any of plaintiff’s clains. Pennhurst State Sch. & Hosp. v.

Hal der man, 465 U.S. 89, 100(1984); Quern v. Jordan, 440 U S. 332

(1979); Boykin v. Bloonsburg Univ. of Pa., 893 F. Supp. 378 (M D

Pa. 1995), aff’'d, 91 F.3d 122 (3d Gr. 1996), cert. denied, 117

S. Ct. 739 (1997).

Plaintiff counters that, in this case, the Pennsylvania
State Police Skippack barracks acted as de facto nuni ci pal
police, as there exists no |ocal |aw enforcenent agency in the
muni ci pality of Telford, Pennsylvania. As such, when on
Septenber 19, 1999, L.H was mssing, her father tel ephoned his
| ocal | aw enforcenent agency, which happened to be the
Pennsyl vania State Police. Thus, even as an armof a state
agency, plaintiff posits, the Pennsylvania State Police Skippack
Barrack may be considered | ocal nunicipal |aw enforcenent, and
plaintiff is entitled to explore the “dual function of the PSP as
it relates to Monell through discovery.” (Pl. Resp. at 8.) See

Al nsworth Aristocrat Int’l Party v. Tourism Co. of Commpbnweal th




of Puerto Rico, 818 F. 2d 1034, 1038 (1st G r. 1989) (“The

deci sion whether a state institution or entity is an armof the
state for Eleventh Anendnent purposes should not be nade w thout
a full examnation of all the factors.”).

Ainsworth held that the trial court’s finding that a
def endant tourism conpany was an arm of Puerto Rico for Eleventh
Amendnent pur poses was not supported by sufficient evidence,
because the trial court did not consider “‘local |aw and
deci sions defining the status and nature of the agency invol ved
inits relation to the sovereign.”” |[d. at 1037 (quoting Bl ake

v. Kline, 612 F.2d 718, 722 (3d Cr. 1979), cert. denied, 447

U S 921 (1980)(additional citations renoved)).

Appl ying Ainsworth analysis to the instant case i s specious.
Even if the Pennsylvania State Police in Skippack receive |ocal
fundi ng, a point which was never alleged in plaintiff’s anended
conplaint, that would not suffice to change the “status and
nature” of what is in essence an armof the state. A tourism
conpany |i ke the defendant in Ainsworth is sinply not anal ogous
to the defendants in this case, officers of a state police
depart nent.

Moreover, if plaintiff were to prevail in a suit against
defendants in their official capacities, damages woul d be paid by
the state treasury, which, especially when coupled wth noving

defendants’ status as state officials subject to state



regul ation, is inpermssible under the El eventh Anendnent. *“The
third circuit has determ ned El eventh Anendnent imunity by
exam ni ng the evidence on three factors: (1) the source of

fundi ng—i.e., whether paynent of any judgnment would cone from
the state’s treasury, (2) the status of the agency/indivi dual
under state law, and (3) the degree of autonony from state

regulation.” Carter v. Cty of Philadel phia, 181 F.3d 339, 347

(3d Cr. 1999) (citing Fitchik v. New Jersey Transit Rai

Qperations, Inc., 873 F.2d 655 (3d Cir. 1989)). These three

factors, known as the Fitchik factors, are not wei ghed evenly,

and the third circuit has twice held en banc that the nmost

i npor t ant gquestion in determning El eventh Anmendnent inmmunity
is “*whether any judgnent would be paid fromthe state
treasury.’” Carter, 181 F.3d at 348 (quoting Bolden v.

Sout heast ern Pennsyl vani a Transportation Authority, 953 F.2d 807,

816 (3d Cir. 1991); Fitchik, 873 F.2d at 659).

Plaintiff also refers repeatedly in her anmended conplaint to
state constitutional violations and tort clains against al
defendants in their official capacities. These clains are al
barred by sovereign i munity, which has not been waived under
Pennsyl vania law. See PA CONST. Art. I, Sec. 11; 1 Pa. C.S. A 8§

2310; Faust v. Commonweal th of Pennsylvania, 592 A 2d 835 (Pa.

Conmw. 1991), appeal denied, 607 A 2d 257 (Pa. 1992).

Thus, pursuant to the El eventh Anendnent, all of plaintiff’s



cl ai rs agai nst the noving defendants in their official, as

opposed to their individual, capacities, nust be dism ssed.

B. Section 1983 d ai ns

To state a claimunder 42 U S.C. § 1983, plaintiff nust
allege (1) a deprivation of a federally protected right, and (2)

comm ssion of the deprivation by one acting under color of state

|aw. See Lake v. Arnold, 112 F.3d 682, 689 (3d Cr. 1997).
Further, where it is alleged that a Section 1983 violation is
based upon a failure to train or supervise nunicipal enployees,
there nmust be proof of intentional m sconduct by the policynmaker
or deliberate indifference by the policynaker before munici pal
liability may attach. There nust be pled and proven that there
is an intentional or deliberate abandonnent of a known duty. A
duty may be established by witten rules and regul ati ons or may
arise fromknow edge of a pattern of enployee m sbehavior that is

likely to cause public harm Carter v. Gty of Phil adel phia,

181 F. 3d 339, 357 (3d Gr. 1999) (citing Gty of Canton v.

Harris, 489 U S. 378, 388 (1989)).

Plaintiff has alleged that defendants, pursuant to the
custons, policies, and practices of the Pennsylvania State
Pol i ce, caused her to suffer sexual assault, false arrest, and

false inprisonnment clains in violation of the Fourth and

10



Fourt eenth Anendnents.*

1. Fal se | npri sonnent

Movi ng def endants argue that the conplaint concedes probable
cause for “seizing” L.H, after her father reported that the
m nor had run away. They further point out that the conpl aint
does not even allege that Evans sexually assaulted L.H or
sonehow vi ol at ed her constitutional rights in the course of
effecting the seizure, as nothing nore than lewd talk occurred in
t he car.

Plaintiff responds that, as pled in the anended conpl ai nt,
while L.H was in the custody of the Pennsylvania State Police,
her father arrived at the barracks to pick her up. (Conp. Y 45.)
During this time at the barracks, Evans proceeded not only to
make | ewd comments, while fondling his genitalia, (Am Conpl. 1
46), but al so had indecent direct contact with her genitalia and
requested that plaintiff expose her breasts to him (Conp. ¢
47.)

Even if an initial apprehension is justified by probable
cause, an officer still possesses an obligation to act reasonably

regardi ng the necessary length of custodial detention. See

“Movi ng defendants also refer to Fifth Anendnent all egations
that are plaintiff averred in her initial conplaint but has not
all eged in the amended conpl aint before the court. Accordingly,
t hose argunents will not be addressed in this opinion.

11



McConney v. Gty of Houston, 863 F.2d 1180 (5th Cr. 1989). 1In

McConney, the plaintiff was arrested with probabl e cause for
public intoxication, when in reality he was a diabetic in

di stress who was not wearing his nedical energency alert
bracelet. 1d. at 1182. After it had becone obvious to police
that the plaintiff was not intoxicated, plaintiff attenpted to
pay his bail and | eave, but his request was denied. 1d. at 1183.
| nstead, he was placed in a holding cell and not released until
the next day. 1d. Followng this incident, the plaintiff
brought a Section 1983 claimagainst the Gty of Houston,
claimng false inprisonnent. The fifth circuit found that, while
probabl e cause justified the arrest, and a reasonabl e period of
detention was justified, once probable cause is found, an officer
“may [not] close his eyes to all subsequent devel opnents.” 1d.

at 1184 (citing Thonpson v. O son, 798 F.2d 552, 556 (1st Cr.

1986)). “[P]robable cause to arrest does not suspend an
officer’s continuing obligation to act ‘reasonably.’” 1d.

Here, according to the facts as pled in the conpl aint,
Trooper Evans continued to detain L.H for sone tine after her
father had arrived at the barracks to pick her up, in order to
continue to sexually abuse her. (Am Conpl. 1Y 45-50.) Moving
def endants argue that this case is not anal ogous to M Conney,
because the tinme frame of the detention in this case was

relatively short, and the byproduct of standard police operating

12



procedure, which requires the questioning of a runaway child as
to her reasons for running away, specifically if she had
commtted any crine and if she was running away from an

envi ronnent of negl ect or abuse that could inplicate her parents.
(Kreiser et al. Mot. to Dismss, at 10.)

Viewing the facts as pled in a light nost favorable to the
plaintiff, the court must assunme that Trooper Evans continued to
detain L.H after he had becone aware that her father had arrived
at the barracks. (Am Conpl. 1Y 45-50.) Further, the court nust
al so assune that Trooper Evans’ reasons for continuing to detain
L.H were to prolong his sexual abuse of her, which the conpl aint
alleges he in fact did, not to question her about her notives for
runni ng away or the quality of her hone life. (Am Conpl. 1Y 46-
50.) Followi ng McConney, as this court chooses to do, continued
detention, for even a short period of tine, is per se
unr easonabl e.

| f, after discovery, it can be denonstrated that Trooper
Evans had not been nade aware that L.H’'s father had cone for
her, and thus thought he was duty-bound to detain L.H until her
parent or guardian arrived, then defendants could pursue, in a
summary judgnent notion, the contention that Trooper Evans was
reasonable in the length of time he detained L.H and thus did
not falsely inprison her in violation of Section 1983, will be

considered. Until that time, the false inprisonment claimstill

13



st ands.

Movi ng defendants al so contend that, even if Evans fal sely
inprisoned plaintiff, they are not liable for Evans’ actions
under Section 1983, because plaintiff did not allege in her
anended conplaint that Evans had a prior history of falsely
i nprisoning individuals, nmuch | ess that noving defendants had
actual or constructive know edge of such prior behavior.

To the contrary, viewing the facts in a |ight nost favorable
to the plaintiff, the court nust find that plaintiff has indeed
pled a pattern of m sconduct on the part of Trooper Evans that
had put, or reasonably should have put, noving defendants on
notice that Trooper Evans would |likely engage in m sconduct that
woul d include the false inprisonnent of a fenal e arrestee.
Plaintiff alleges in her anmended conpl ai nt that noving defendants
“knew, or by the exercise of reasonable diligence, should have
known t hat Defendant, Trooper M chael K. Evans, had not been
properly hired, trained, and supervised, and that he had engaged
in a pattern of using force, duress, threats of arrest, and
vi ol ence to conpel sexual acts fromthe female citizens of the
Commonweal t h of Pennsyl vani a, such that it reached the |evel of
gross and sinple negligence and deliberate indifference to the
deprivation of Plaintiff, L.H’ s, constitutional rights.” (Am
Conmpl. 9 59.) Further, plaintiff also avers that noving

def endant s

14



knew that nmultiple internal affairs

i nvestigations of Defendant, Trooper M chael
K. Evans had taken place as a result of

Def endant, M chael K. Evans’ pervasive
engagenent in a pattern of using force,
duress, threats of arrest, and violence to
conpel sexual acts fromfemale citizens of

t he Commonweal t h of Pennsyl vani a, and despite
such know edge, failed to take any action
agai nst Defendant, Trooper M chael K. Evans,
and as a direct result thereof, Plaintiff,
L.H, was falsely inprisoned by Defendant,
Trooper M chael K. Evans, and subjected to
illegal force, duress, sexual assault and
abuse and this failure of the aforesaid

Def endants to act constituted a | evel of
gross negligence, recklessness, and a
del i berate indifference to the deprivation of
Plaintiff, L.H’ s constitutional rights.

(Am Conpl. T 61.) Surely if, as plaintiff pleads, noving

def endants were aware of Trooper Evans’ use of force and duress
to sexually assault and abuse females, it was reasonably
foreseeabl e that Evans’ force and duress would manifest itself in
the false inprisonment of a female arrestee, such as L.H  Thus,

novi ng defendants’ notion to dism ss this count against them nust

be deni ed.

2. Qualified | munity

Movi ng defendants further argue that they enjoy qualified
immunity, thus barring the plaintiff’'s false inprisonnent claim
Qualified imunity is an affirmative defense which shields public
officials fromsuit stemmng fromtheir official actions, unless

t hose actions are taken in violation of clearly established | aw

15



Harlow v. Fitzgerald, 457 U S. 800, 814 (1982); Karnes v.

Skrutski, 62 F.3d 485, 491 (3d Cr. 1995). Wether defendants is
entitled to qualified imunity should be determ ned at the
earliest possible stage in the litigation, because it constitutes
immunity fromsuit and discovery, not just a defense to

l[iability. See Anderson v. Creighton, 483 U S. 635, 646 n.6

(1987); Harlow, 457 U S. at 818.

Movi ng defendants contend that plaintiff’'s fal se
i nprisonnment claimis barred by qualified imunity, because
Trooper Evans’ | ack of probable cause, as alleged in the anended
conpl aint, has no factual antecedent; in other words, no pattern
of Trooper Evans’ behavior--viz. false inprisonnent—-has been
all eged to suffice to have placed novi ng def endants on noti ce.

The court disagrees. As discussed supra, plaintiff’s
anended conplaint sufficiently alleges that defendants knew, or
reasonably shoul d have known, of Trooper Evans’ pattern of
“pervasi ve engagenent in a pattern of using force, duress,
threats of arrest, and violence to conpel sexual acts fromfenale
citizens of the Commonweal th of Pennsylvania,” such that false
i nprisonnment of a female citizen such as L.H was certainly
foreseeable. (Am Conpl. § 61.)

Movi ng def endants further argue that qualified inmunity bars
the plaintiff’s lack of training claim because, according to

some circuits, lack of training and supervision do not reasonably

16



contribute to patently illegal sexual behavior. See Andrews v.

Fow er, 98 F.3d 1069, 1077 (8th Cr. 1996); Barney v. Pulsipher,

143 F. 3d 1299, 1307 (10th G r. 1998); Wllians v. Board of County

Comirs of Unified Governnent of Wandotte County, 2000 W

1375267, at *5 (D. Kan. 2000). While Trooper Evans was clearly
in a state car and in uniform noving defendants put forth, his
al | eged sexual m sconduct was al so so clearly unlawful that
whet her he was even acting under color of state law is unclear,
thus qualified imunity bars all clains agai nst noving

def endant s.

The court disagrees. As plaintiff has pled in her anended
conplaint, lack of training and supervision played a direct role
in Trooper Evans’ ability to engage in sexual m sconduct while on
the job, in direct violation of her Fourth and Fourteenth
Amendnent rights. (Am Conpl. 11 52, 58, 59, 62.) Plaintiff has
stated a claimthat defendants violated clearly established
constitutional |aw and, as such, noving defendants are not

entitled to qualified i munity.

3. Inplied First Anendnent d aim

Par agraph 102 of plaintiff’s anended conplaint states that
defendants attenpted to conceal the facts surrounding L.H’'s
injuries and thus deprived plaintiff of her right of access to

the courts and right to petition for redress of grievances.

17



Plaintiff has alleged no factual support as to how she was
deprived of these rights; further, plaintiff’'s filing of the
present conplaint undercuts her allegation. Accordingly, any
inplied First Armendnent cl ai magai nst novi ng def endants nust be

di sm ssed.

4. Deliberate I ndifference

Movi ng defendants further contend that, even if Trooper
Evans did violate L.H s constitutional rights under the Fourth
and Fourteenth Anmendnents, their own culpability in failing to
train, discipline, or otherw se prevent Evans from engaging in
illicit acts with plaintiff, does not rise to the |evel of
liability required under Section 1983.

There is no respondeat superior or vicarious liability in

Section 1983 cl ai ns. See Monell v. Dept. of Soc. Svecs. O the

Gty of New York, 436 U S. 658, 694 (1978). “[T]he standard for

personal liability under section 1983 is the sane as that for

municipal liability.” Carter, 181 F.3d at 356 (citing Sanple v.

Di ecks, 885 F.2d 1099, 1118 (3d Cr. 1989)). In order to

establish a Section 1983 claim a plaintiff nust prove that

def endants “personally ‘participated in violating [her] rights,
that [they] directed others to violate them

or that [they] ... had know edge of and acqui esced in [their]

subordi nates' violations.’" Robinson v. Pittsburgh, 120 F.3d

18



1286, 1293 (3d Cir. 1997) (quoting Baker v. Mnroe Twp., 50 F.3d
1186, 1190-91 (3d Cr. 1995)). "’'[A]Jctual know edge and

acqui escence’ suffices for supervisory liability because it can
be equated with ‘personal direction’ and ‘direct discrimnation

by the supervisor.’” |d. at 1294 (quoting Rode v. Dellarciprete,

845 F.2d 1195, 1207 (3d GCr. 1988)). “Wiere a supervisor wth
authority over a subordinate knows that the subordinate is
viol ati ng soneone’s rights but fails to stop the subordinate from
doing so, the factfinder may usually infer that the supervisor
‘“acquiesced in (i.e., tacitly assented to or accepted) the
subordi nate’'s conduct.” |d.

Moreover, a state officer may be held |iable under Section
1983 if he exercises or fails to exercise supervisory authority,

but only if that official “has exhibited deliberate indifference

to the plight of the person deprived.” Sanple v. D ecks, 885
F.2d 1099, 1118 (3d Cr. 1989). An officer’s failure to train or
supervi se an enpl oyee anounts to “deliberate indifference” to the
Section 1983 rights of the person with whomthe enpl oyee w ||

cone into contact. See Carter, 181 F.3d at 357 (citing Gty of

Canton v. Harris, 489 U S. 378, 388 (1989)). To hold a police

official |iable under Section 1983 for the unconstitutional
actions of one of his officers, a plaintiff is also required to
establi sh a causal connection between the official’s acti ons and

the officer’s unconstitutional activity. Black v. Stephens, 662

19



F.2d 181, 189 (3d Cir. 1981).

Viewwng the facts in a light nost favorable to the
plaintiff, plaintiff has averred all the requisite elenents to
establish a cause of action against novi ng def endants under
Section 1983. Plaintiff has pled that defendants were charged
wth the responsibility of testing, training, and supervising
Trooper Evans, (Am Conpl. { 52), and were or reasonably should
have been aware of his tendencies based upon the required
background check that was conducted on Trooper Evans prior to his
enploy with the Pennsylvania State Police (Am Conpl. 9§ 62).
Further, defendants were, or reasonably should have been aware of
Trooper Evans’ conduct whil e enployed by the Pennsylvania State
Pol i ce based upon conplaints filed and Internal Affairs
i nvestigations conducted. (Am Conpl. § 61.) Evans’ past
conduct and psychol ogi cal profile showed that he presented a
cl ear danger to the general public, which should have prohibited
his hire by the Pennsylvania State Police. (Am Conpl. { 58.)
During his tenure as a state trooper, Evans engaged in a pattern
of using force, duress, and threats of arrest and violence to
conpel sexual acts fromthe female citizens of Pennsyl vani a.

(Am Conpl. ¥ 59.)

Mor eover, once he was hired, defendants condoned, encouraged

and/ or approved of Evans’ egregi ous conduct by failing to inpose

significant disciplinary action, despite receipt of conplaints

20



regardi ng his behavior. (Am Conpl. {1 60, 83.) Instead,

def endants enabl ed Evans to receive Sex Crines training, which
taught himto profile victinms of sexual predators, training he
subsequent|ly used to prey upon L.H and other female citizens of
Pennsyl vania. (Am Conpl. ¥ 83.) These allegations, taken
together, suffice to state a clai magai nst novi ng defendants

under Section 1983.

C. Section 1985 and Section 1986 d ai ns

In order to state a claimunder 42 U S.C. 8§ 1985(3),
plaintiff nust allege (1) a conspiracy that is (2) notivated by
raci al or other class-based discrimnatory aninus to deprive,
directly or indirectly, any person or class of persons equal
protection of the laws; there nust also be (3) an act in
furtherance of the conspiracy that (4) causes an injury to her
person or property or a deprivation of any right or privilege of

a citizen of the United States. See United Brotherhood of

Carpenters & Joiners of Anerica, Local 610 v. Scott, 463 U S

825, 829-30 (1983). Cender is one of the imutable
characteristics that has been held as a sufficient class basis

for purposes of Section 1985(3). See Geat Anerican Fed. Sav &

Loan Assoc. v. Novotny, 442 U S. 366, 376 (1979).

Movi ng def endants contend that plaintiff has not stated a

cl ai munder Section 1985(3), because, while L.H alleges
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di scrimnatory ani nus based on gender, she does not all ege beyond
a conclusory allegation that defendants’ action or inaction was
noti vat ed by gender-based consi derati ons.

On the contrary, plaintiff’s anmended conplaint states in
particul ar that

[t] he conspiracy between the Defendants
herein is clearly evidenced by the fact that
multiple conplaints were received fromprior
victinms of Defendant, Trooper Evans’ illicit
and illegal sexual advances and assaults

whi ch conpl aints were directed, upon
information and belief, to each of the

def endants herein and despite receipt of

t hose conplaints, the defendants failed to
di sci pli ne, supervise, or take any other
action which was obviously necessary to
prevent Defendant, Trooper Evans, from
engaging in further illicit and ill egal
conduct agai nst other fermale citizens of the
Commonweal t h of Pennsyl vani a, i ncl udi ng
Plaintiff, L.H Mreover, the fact that

Def endant, Trooper Evans, was approved by his
supervi sors, after they received these prior
conplaints, to receive sex crines training
wherein he was trained by the Pennsylvani a
State Police to profile victinms of sexual
predators and which training he subsequently
used to prey upon fermale citizens of the
Commonweal th of Pennsyl vani a based upon their
gender, including Plaintiff, L.H

(Am Conpl. T 83.)

Since plaintiff’s conplaint clearly alleges conspiracy, as
well as the inference of the requisite gender discrimnatory
aninmus, it suffices to assert a claimunder Section 1985(3).

Section 1986 creates a derivative cause of action from

Section 1985 and provides, in pertinent part, “Every person who,
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havi ng know edge that any of the wongs conspired to be done, and
mentioned in section 1985 of this title, are about to be
commtted, and having power to prevent or aid in preventing

comm ssi on of same, shall be liable. . . .7 42 U S.C. § 1986.
Since plaintiff has established a clai munder Section 1985(3),
the court finds that she also has a derivative clai munder

Section 1986.

V. CONCLUSI ON

For the foregoing reasons, noving defendants respective
nmotions to dismss plaintiff’s amended conplaint are granted, in
part, and denied, in part.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

L.H, a MNOR by her : ClVIL ACTI ON
guardi ans, G H and MH. :
V.
COLONEL PAUL J. EVANKO et al. :  NO. 00-5805
ORDER
Gles, CJ.
AND NOW this _ day of May 2001, upon consideration

of Defendant Evanko’s Motion to Dismss Al Cains Against Hmin
t he Anended Conpl aint, and Defendants’ Mtion of Kreiser,

Krupi ewski, Bowman, and Dance to Dismss Al Cains Agai nst Them
and the argunents of the parties, for the reasons outlined in the
attached nenorandum it is hereby ORDERED that the notions are
CRANTED as to all counts agai nst Defendants in their official
capacities and as to any inplied First Amendnent cl ai m agai nst

Def endants; and the notions are DENIED as to Plaintiff’s clains

pursuant to 42 U.S.C. 88 1983, 1985(3), and 1986.

BY THE COURT:

JAMES T. G LES C. J.

copi es by FAX on
to



