IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Bl LL O NEI LL, : ClVIL ACTION
Pl aintiff, :

V.

TOWNSH P OF NORTHAMPTON
TOWNSH P OF LONER SOUT HAI\/PT(]\I
TOWNSH P OF UPPER SOUT HAI\/PTCJ\I
TOMSH P OF WARM NSTER, :
Def endant s. : NO. 00- CV- 1559

MEMORANDUM & ORDER

J.M KELLY, J. MAY , 2001

Presently before the Court are the follow ng Mdtions: (1)
the Motion to Dismss of Defendant Warm nster Township
(“Warmnster”); (2) the Motion of Plaintiff, Bill O Neill
(“ONeill”) for Summary Judgnent agai nst Lower Sout hanpton
Townshi p (“Lower Southanpton”); (3) the Mdtion of ONeill for
Summary Judgnent agai nst Warm nster; and (4) a docunment entitled
a “Mtion in Objection,” filed by O Neill.

This action was initially comenced by O Neill as a petition
for a wit of mandanus and a notion for a prelimnary injunction.
O Neill was a candidate for the Republican Party nom nation for
t he Pennsylvania State Assenbly in the 178th District. The

nom nati on was decided in a primary election on April 4, 2000.!

' ONeill, with 857 votes, was defeated in the prinmary
el ection by Roy Reinard, with 4,005 votes. Departnment of State,
Oficial 2000 General Primary Results for Representative in the
CGeneral Assenbly for District 178, at http://web. dos. state. pa. us/
el ections/el ec-results/cgi-bin/district2.cgi?choi ce=STH&di stri ct
=178&eyear =2000&et ype=P.




Def endant s Townshi p of Northanpton (“Northanpton”), Lower
Sout hanpt on, Townshi p of Upper Sout hanpton (“Upper Sout hanpton”)
and Warm nster are nunicipalities |ocated within the 178th
Assenbly District. Each Defendant requires that candi dates for
political office post a bond prior to placing signs adverti sing
their candidacy in the nunicipality. These bonds range from
$50.00 to $135.00. Non-political entities nust post the sane
bond before posting signs. O Neill paid the required bond in
Nor t hanpt on, Upper Sout hanpton and Lower Sout hanpton, but not in
Warm nster. O Neill sought injunctive relief because he believed
Def endants’ bond requirenents were interfering with his free
speech rights under the First Anmendnent. The injunction was
deni ed because O Neill failed to denonstrate a |ikelihood of
success on the nerits and that he would suffer irreparable harm

absent an injunction. O Neill subsequently filed a Conpl aint.

WARM NSTER' S MOTI ON TO DI SM SS

Warm nster seeks to dismss ONeill’s claimas noot
because he did not post the bond and he was able to post his
canpaign signs in Warm nster. |t appears, however, that
Warm nster still requires political candidates to post a bond
before they post signs in Warm nster and Warmi nster is capabl e of
enforcing its ordinance in the future. An action is nobot when
“(1) there is no reasonabl e expectation that the events w |l

recur . . . and (2) interimrelief or events have conpletely
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eradi cated the effects of the violation.” Zellous v. Broadhead

Assoc., 906 F.2d 94, 100 (3d Gr. 1990). O Neill or another
candidate will run for office in Warm nster again. Wile O Neil

was able to take part in the 2000 primary el ection, there renains

a very real possibility that a subsequent candidate will be faced
with the choice of posting a bond, canpaigning illegally in
Warm nster or not canmpaigning in Warm nster at all. See Patri ot

Party of All egheny Co. v. Allegheny Co. Dep't of Elections, 95

F.3d 253, 257 (3d Cir. 1996). Because the Ordinance requiring a
bond still exists, the possibility remains that this controversy
will rise again. See Id. |If, as alleged by ONeill, the

Warm nster statute does violate the First Amendnent, this case is
capabl e of repetition while evading review Accordingly, the

case is not nobot and Warm nster’s Motion to Disnmss i s denied.

MOT1 ONS FOR SUMVARY JUDGVENT AGAI NST
WARM NSTER & LONER SOUTHAMPTON

By this Court’s Order, Defendants were to answer O Neill’s
Conpl ai nt by January 2, 2001. Warmnster filed its Mdtion to
Di sm ss on January 2, 2001. Lower Southanpton answered the
Conpl ai nt on January 9, 2001. O Neill filed a Motion for Default
Judgnent agai nst Lower Sout hanpton which the Court denied on
February 1, 2001. O Neill’s Mtion for Reconsideration of the
Court’s Order denying the Mtion for Default Judgnent was Deni ed

on March 14, 2001. O Neill now seeks Summary Judgment agai nst



Warm nster and Lower Sout hanpton sol ely because they did not file
Answers to his Conplaint by January 2, 2001

A nmotion to dismss for failure to state a claimis to be
presented prior to filing an answer to a conplaint. Fed. R G v.
P. 12(b). Accordingly, once Warm nster’s Mtion to Dism ss was
filed, the tine to file its Answer was tolled. Warmnster’s
Motion to Dismss was filed fully in conpliance with Rule 12(b),
therefore, ONeil’s Mdtion for Summary Judgnent agai nst
Warm nster is denied.

ONeill”s Mtion for Summary Judgnent agai nst Lower
Sout hanpt on addresses only Lower Southanpton’s seven day delay in
filing its Answer. O Neill has already asserted this position in
his Motion for Default Judgnent and Motion for Reconsi deration.
As stated in denying O Neill’s previous Mtions, the Court favors
reaching a decision upon the nerits of a case, particularly where
the potential outcone of this case is so inportant. (Order March
14, 2001). Accordingly, ONeill’s Mtions for Summary Judgnent

agai nst Lower Sout hanpton is deni ed.

ONEILL’S MOTION | N OBJECTI ON

O Neill’s Motion in Qojection consists solely of a brief
filed in another case and an order in that case. It is not clear
what relief, if any, O Neill seeks. While it is possible that
O Neill may have intended this document to serve as a Mtion for

Summary Judgnent, he has previously proven that he is aware of
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the summary judgnment procedure. The Court will consider this
filing as nerely a supplenent to the record in this matter. The
Motion in Objection is dismssed without prejudice to allow ng
ONeill torefile the Motion with an appropriate request for

relief.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Bl LL O NEI LL and : ClVIL ACTION
Plaintiffs, :
V.

TOMSH P OF NORTHAMPTON
TOMSH P OF LOAER SOUTHAMPTON :
TOWNSH P OF UPPER SOUTHAMPTON :
TOMSH P OF WARM NSTER,

Def endant s. 5 NO. 00- CV- 1559
ORDER
AND NOW this day of May, 2001, in consideration of:

(1) the Motion to Dismss (Doc. No. 19) of Defendant, Warm nster
Township (“Warmi nster”); (2) the Mdtion of Plaintiff, Bill
ONeill (“ONeill”) for Summary Judgnent (Doc. No. 27) agai nst
Def endant, Lower Sout hanpton Township (Lower Southanpton”); (3)
the Motion of O Neill for Summary Judgnent (Doc. No. 25) against
Warm nster; and (4) a docunent entitled a “Mdtion in Qojection”
(Doc. No. 36), filed by ONeill, as well as the various Responses
filed by the parties in this matter, it i s ORDERED:

1. The Motion to Dismss of WVarmnster is DEN ED.

2. ONeill’s Motion for Summary Judgnent agai nst Lower
Sout hanpt on i s DENI ED.

3. ONeill’s Motion for Sunmmary Judgment agai nst Wrm nster

i s DENI ED.



4. O Neill’s Motion in Objection is DI SM SSED wi t hout

prej udi ce.

BY THE COURT:

JAMES MG RR KELLY, J.



