IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOLORES B. DONDORE, et al. : ClVIL ACTI ON

V. :
NGK METALS CORP., et al. : NO. 00-1966
YVONNE G CONRAD, et al. : ClVIL ACTI ON

V. :
NGK METALS CORP., et al. : NO. 00-2441

MVEMORANDUM

Bartle, J. May , 2001

We have before us a notion by defendant Cabot
Cor poration ("Cabot") for "Reconsideration and/or Carification
of Obligations pursuant to the Court's April 9, 2001 Menorandum
and Order."

In these two actions, which have been consolidated for
pur poses of discovery, plaintiffs contend that they suffered
chronic berylliumdi sease as a result of defendants' negligent
em ssion of berylliumdust, funmes, and particulate matter from
their berylliumnetal manufacturing facility near plaintiffs'
honmes in the Readi ng, Pennsylvani a area.

In our Menmorandum and Order of April 9, 2001, we held
that Rule 4.2 of the Pennsyl vania Rul es of Professional Conduct,

whi ch has been adopted by this court, prohibits defense counsel



fromex parte interviews of certain persons who are putative
class nenbers in a related action. Rule 4.2 provides:

In representing a client, a |awer shall not

comruni cat e about the subject of the

representation with a party the | awer knows

to be represented by another |awer in the

matter, unless the | awer has the consent of

the other lawer or is authorized by law to

do so.
Pa. Rules Prof'l Conduct R 4.2; EED. Pa. R Cv. P. 83.6, R |IW
The issue then before us involved whether Cabot's counsel nay
interview el derly neighbors of the plaintiffs concerning the
plaintiffs' know edge of their exposure to beryllium Apparently
the information was relevant to Cabot's statute of limtations
defense. We explained that the neighbors were putative cl ass

menbers in a related action, Pohl v. NG& Metals Corp., July Term

2000, No. 733 (. Com PI. Phila. County), and for purposes of
Rule 4.2 were parties to that action and therefore were
represented by counsel for the putative class. Consequently, the
nei ghbors could not be interviewed w thout the consent of class

action counsel. Dondore v. NG&K Metals Corp., No. Cv. A 00-

1966, 2001 W. 360151, at *3 (E.D. Pa. Apr. 9, 2001). We further
observed that defendants coul d depose the nei ghbors in accordance
with the federal discovery rules and could interview them should
t he class action not be certified and should the asserted cl ass
menbers not otherw se be represented. [d.

Cabot's counsel has now raised several additional
i ssues beyond the interviewing of the plaintiffs' neighbors.

First, Cabot's counsel w shes to speak to a fornmer nmanagenent
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enpl oyee who is a nanmed defendant in a separate but simlar
i ndi vi dual negligence action involving berylliumem ssions,

@ul dner v. Brush Wellman, Inc., No. 01-176 (E.D. Pa. filed

Jan. 11, 2001), and who is also within the definition of a
putative plaintiff class in still another related action. Baum

V. N&K Metals Corp., No. 00-5595 (E.D. Pa. filed Nov. 3, 2000).

Bei ng a naned defendant, in our view, trunps his status as an
asserted plaintiff class nenber in a related action.
Accordingly, Cabot's counsel is not prohibited by Rule 4.2 from
speaking to and representing that person w thout the perm ssion
of counsel for the putative class nenbers.

Cabot's counsel also seeks to speak to sonme of Cabot's
former managenent enpl oyees who had worked at its beryllium
facility in Reading. They are not naned defendants anywhere but
are putative class nenbers in a related action instituted on
behal f of enpl oyees and forner enpl oyees of Cabot allegedly
exposed to beryllium Baum No. 00-5595 (E.D. Pa.). Defendants
contend they need to speak to such persons in order to prepare
their defense in the two individual cases before us.

We recogni ze, as Cabot's counsel points out, the
special relationship that exists between an organi zation and its
current managenent enployees. For exanple, under Rule 4.2 a
plaintiff's counsel may not confer ex parte with a nmanager of a

def endant corporation. See Univ. Patents, Inc. v. Khyner, 737 F.

Supp. 325, 328 (E.D. Pa. 1990). However, we are not dealing here

Wi th current enployees, but rather with fornmer enpl oyees.
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Whet her the special relationship enconpassed within Rule 4.2
extends to forner managenent enpl oyees, who are not otherw se
represented, is a nore difficult question, but courts have
generally held that the Rul e does not prohibit such

conmmuni cati ons. See id. See also Action Air Freight, Inc. v.

Pilot Air Freight, Corp., 769 F. Supp. 899, 902-04 (E.D. Pa.

1991).

In any event, we do not believe that a person foregoes
the protections that putative class nmenbership affords sinply
because he or she happens to be a forner managenent enpl oyee of a
def endant corporation. There is no basis under Rule 4.2 for
al l owi ng attorneys who represent adverse interests to interview a
putative class nenber nerely because of his or her position as a
former enpl oyee unless that person is a naned defendant in the
same or a related action.

Unli ke the nore usual situation, of course, the nenbers
of the putative class action have not specifically engaged the
| awyer representing them \Were conpelling reasons exist to
confer with a putative class nenber outside of formal discovery
such as when the person is a fornmer managenent enpl oyee, defense
counsel may first seek the consent of putative class counsel. |If
consent is obtained, Rule 4.2 is satisfied. |[|f consent is
refused, our inquiry nust focus on whether the person w shes to
be represented by counsel for the putative class or to forego
that status and speak to and aid the fornmer enployer. Wile we

understand the desire of defense counsel to initiate di scussions

-4-



W t h ex-managenent enpl oyees, no contact should be attenpted
W t hout court approval, since defense counsel's unsupervi sed
efforts could underm ne the interests of those persons who are
putative class nenbers in the related class action litigation.
Each potential w tness needs to make an intelligent and voluntary
deci sion, wi thout any real or perceived pressure froma fornmer
enpl oyer's | awers. The fair procedure, it seens to us, is for
def ense counsel to notify the court and all counsel in this
action, as well as counsel for any relevant putative class, of
the request for an interview The court nust then give counsel
inall relevant actions the opportunity to be heard. |If
appropriate, the court may approve a neutral notice to the
potential w tness advising himor her of the nature of the
pendi ng action, his or her rights as a putative class nenber in
related litigation, and of the request for an interview It wll
then be up to the potential witness to decide, after having an
opportunity to consult wth separate counsel, whether or not to
grant the ex parte interview and under what conditions. The goal
of this procedure, we need to renenber, is to protect the
person's rights under Rule 4.2 of the Code of Professional
Conduct to the protection and benefit of |egal representation as
a putative class nenber. |If a fornmer managenent enpl oyee
know ngly and voluntarily gives up that protection and benefit,
so be it.

Havi ng conferred with all rel evant counsel and being

convinced that it is appropriate for defense counsel to seek the
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aid of certain former managenent enpl oyees, we will issue the

attached O der.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOLORES B. DONDORE, et al. : ClVIL ACTI ON

V. :
NGK METALS CORP., et al. NO. 00-1966
YVONNE G CONRAD, et al. : ClVIL ACTI ON

V. :
NGK METALS CORP., et al. NO. 00-2441

ORDER

AND NOW this day of May, 2001, after a

conference with counsel for all interested parties, upon

consi deration of the notion of defendant Cabot Corporation for
Reconsi deration and/or Clarification of Cbligations pursuant to

the Court's April 9, 2001 Menorandum and Order, Dondore v. NG&K

Metals Corp., No. Cv. A 00-1966, 2001 W 360151 (E.D. Pa.

Apr. 9, 2001), and for the reasons set forth in the acconpanying
Menmorandum it is hereby ORDERED that counsel for Cabot
Cor poration may contact only fornmer managenent enpl oyees pursuant
to the foll ow ng procedure:
(1) counsel may send via first class mail to the | ast
known address of the fornmer nmanagenent enpl oyee:
(a) two copies of the "Court Required Notice to

For mer Managenent Enpl oyees of Cabot Corporation and



its Predecessors Regarding Legal Rights in Pending
Litigation"” ("Notice") as set forth in Exhibit "A";
(b) a stanmped envel ope addressed to counsel for
Cabot ; and
(c) atransmttal letter requesting that the
fornmer enployee read the Notice and return in the
encl osed envel ope a signed copy of the Notice

i ndicating his or her decision regarding further

communi cati on

(2) counsel for Cabot shall provide a copy of the
Notice and the name and address of the addressee to counsel for
plaintiffs in the above-captioned actions and counsel for the
putative class of which the fornmer managenent enployee is a
menber ;

(3) counsel for Cabot may request that the forner
managenent enpl oyee return a signed copy of the Notice indicating
the fornmer enployee's election wthin ten (10) cal endar days;

(a) if the fornmer managenent enpl oyee el ects not
to speak with counsel for Cabot, counsel for Cabot
shall refrain fromany other ex parte comuni cation
with that fornmer enployee; and

(b) if the former managenent enpl oyee elects to
speak with counsel for Cabot, counsel for Cabot nmay
comruni cate freely with that fornmer enpl oyee;

(4) counsel for Cabot shall provide copies of any

Notice signed by the fornmer managenent enployee to counsel for
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plaintiffs and to counsel of the putative class of which the
former enployee is a nenber

(5) if counsel for Cabot has not received a signed
copy of the Notice fromthe former managenent enpl oyee indicating
his or her election after ten (10) cal endar days, counsel for
Cabot may contact that fornmer enpl oyee by tel ephone and request
only the follow ng information:

(a) whether the former enployee has received a
copy of the Notice;

(b) whether the fornmer enployee has read and
under st ood the Noti ce;

(c) whether the forner enployee has nade an

el ecti on;

(d) what course of action the forner enpl oyee has
el ected or intends to elect;

(6) if, in the tel ephone comunication described in
paragraph 5, the forner enpl oyee states a willingness to talk to
Cabot's counsel, the forner enpl oyee nust execute the el ection
form before any substantive discussions take place; and

(7) counsel for Cabot will provide to counsel for
plaintiffs and to counsel of the putative class the date and
approxi mate tine of the above-described tel ephone comuni cati on
wi th fornmer managenent enpl oyees and a copy of any signed
el ection form

BY THE COURT:







EXH BIT A

Court Required Notice to Fornmer Managenent
Enpl oyees of Cabot Corporation and Its
Predecessors Regarding Legal Rights in

Pending Litigation

1. M nane is , and I am a

| awyer representing Cabot Corporation in pending litigation.

| would like to speak with you about information you nay have
as a former managenment enpl oyee with Cabot. Before doing so,
the Court has directed that | provide you with the foll ow ng
Noti ce because ny interest in defending Cabot in nunerous

| awsuits may be agai nst your interest as potential class

menbers in one or nore of those | awsuits.

2. As you nmay already know, Cabot Corporation and
its predecessors, the Beryllium Corporation, Berylco, and
Kawecki - Beryl co, Inc., have been sued as defendants in several
cases arising fromtheir former beryllium manufacturing and
processing facilities in Hazl eton, Pennsylvania and outside
Readi ng, Pennsylvania. Four of the cases were filed as cl ass
actions seeking to require Cabot to pay for voluntary mnedi cal
testing for people who have been exposed to airborne
beryllium but who have not yet been diagnosed with a

berylliumrelated ill ness.

3. The proposed classes consist of (a) enployees
who worked at the Reading facility; (b) enpl oyees who worked

at the Hazleton facility; (c) persons who lived within six (6)



mles of the Reading facility; and (d) persons who |ived
within six (6) mles of the Hazleton facility. The courts
have not determned the nerits of any of these class actions

or deci ded whether the classes will be certified.

4. You may be a nenber of one or nore of these
proposed cl asses of plaintiffs. |If you are, you have
inportant legal rights that may be affected by ny defense of
Cabot Cor porati on.

5. Because ny representation of Cabot nmay be
adverse to your interests as a nenber of one or nore of these
cl asses, the Court has directed that | make this disclosure to
you before you deci de whether or not to speak with ne. You
have the foll ow ng options:

[ You may decide to speak wi th anot her
attorney to | earn nore about your rights.
This other attorney may be the counsel
representing the proposed class of which
you are potentially a nmenber or another
| awyer of your own choice.
Counsel for proposed plaintiff class consisting of enployees

who worked at the Hazleton facility and persons who |ived
wWthin six (6) mles of the Hazleton facility:

Steve B. Jensen, Esq. John N. Zervanos, Esg.
Baron & Budd, P.C. Sol of f & Zervanos, P.C
3102 GCak Lawn Avenue 1525 Locust Street

Suite 1101 8th Fl oor

Dal |l as, TX 75219 Phi | adel phi a, PA 19102
214-521- 3605 215-732- 2260



Counsel for proposed plaintiff class consisting of enployees
who worked at the Reading facility and persons who |ived
within six (6) mles of the Reading facility:

Ruben Honi k, Esq. Howar d Langer, Esq.

Gol onb & Honi k, P.C. Sandal s & Langer

121 South Broad Street One South Broad Street
9t h Fl oor Suite 1850

Phi | adel phia, PA 19107 Phi | adel phia, PA 19107
215-985-9177 215- 825- 4000

[ You may decide to speak with ne w thout
consulting any other counsel. As noted on
the cover letter, ny nanme and address are:

[l nsert Nane]
Manko Gol d & Kat cher
401 City Avenue
Sui te 500
Bal a Cynwyd, PA 19004
610- 660- 5700
[ You nmay decide not to speak with ne at

all.

6. Consider your choices carefully before making a
deci sion as indicated below. Please check one.
O | am prepared to speak with you.

O | do not wish to speak with you.

7. Please sign and date the copy of this Notice on

whi ch you have indi cated your deci sion.

8. Please nail the signed copy of the Notice in the
st anped envel oped provided to you. You nay keep a copy of the

Notice for your own records. Please act pronptly. [If | do
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not receive your signed response within ten (10) days, | may

attenpt to contact you by tel ephone.

| HAVE READ AND UNDERSTOCD THI S NOTI CE AND HAVE MADE MY
DECI SI ON AS TO WVHETHER OR NOT' TO SPEAK TO YQU.

Si gnat ure Dat e



