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On August 21, 1998, Edwin R Rapp, Jr. was driving his
1997 Mercury Sabl e station wagon eastbound on Interstate 78 in
Ber ks County, Pennsylvania. Also in the car were his wife,
Ki mberly, who was seated in the front passenger seat, his five-
year old son, Bradford, who was strapped into a car seat behind
Edwi n, and his four-year old daughter, G ace, who was on the
fl oor of the rear seat behind Kinberly. Because of an earlier
accident, traffic was stopped in the eastbound | anes at about
10:30 a.m, and the Rapp car cane to a stop in the right hand
| ane behind a tractor-trailer owned by defendant G | bert Express
and operated by defendant Pablo Molina (the "Molina trailer").
The Molina trailer had been manufactured and sold by def endant
G eat Dane.

Wil e the Rapp car was stopped behind the Milina
trailer, another truck, a GMC owned by defendant G S. Freight
Li nes and operated by defendant Gurdev Singh (the "Singh truck"),

collided with the rear of the Rapp car, propelling it forward



into the rear of the Molina trailer. Edwin and Bradford died in
the crash, while Kinberly and Grace, though injured, survived.

Ki mberly Rapp, individually, as executrix of her
husband' s estate, administratrix of her son's estate, and on
behal f of Grace, filed this action against Geat Dane. ' She
al l eges that the rear bunper guard on the Mdlina trailer was
defective for failing to have a vertical attachnent between the
edges of the horizontal nenber and the rear corners of the
trailer.

Before us is Great Dane's notion for summary judgnent,
to which Kinberly Rapp has responded, and Great Dane has repli ed.
We held oral argunment on April 24, 2001. In sum Geat Dane

argues that Ms. Rapp has failed to nmake a prinma facie case
because her proposed expert testinony fails to satisfy the

Daubert? standards, as applied in Kunho Tire v. Carnichael, 526

U S 137 (1999) and Oddi v. Ford Motor Co., 234 F.3d 136 (3d Gr.

2000). As she conceded at oral argunment, Great Dane's notion
succeeds or fails based upon the adm ssibility of her experts’
t esti nony.

For the reasons set forth below, plaintiff's experts do
not pass Daubert mnuster, and, accordingly, we will grant G eat

Dane's notion for sunmary judgnent.

! As to the other defendants she all eges negligence.
Def endants G | bert Express and Pablo Mlina have filed a separate
notion for summary judgnent that remains pendi ng.

2 Daubert v. Merrill Dow Pharmaceuticals, lInc., 509
U.S. 579 (1993).




Overvi ew of Federal Requl ation of Rear Guards

There has been | ongstandi ng federal Governnent interest
in the problemat the heart of G eat Dane's notion. It will be
hel pful to our understanding and analysis briefly to sumrmari ze
this history.

Accidents |ike the Rapps' are all too common. The
Nat i onal Highway Traffic Safety Admnistration® ("NHTSA")
estimates that 11,551 rear-end crashes wth trucks occur
annual ly, resulting in about 423 passenger vehicle occupant
deat hs and over 5,000 non-fatal injuries. See 61 Fed. Reg. 2004
(Jan. 24, 1996). Trailers, although accounting for only 28% of
regi stered heavy vehicles, account for 73% of these occupant
fatalities and 82% of the injuries. [d. at 2006.

In 1953, the Interstate Comerce Conm ssion ("ICC') --
whose duties pertinent to this matter now reside in the Federa
H ghway Adm nistration ("FHWA") — pronulgated the first
regul ati on addressing the problem of "underride", which occurs
when a passenger vehicle collides with the rear end of a trailer
and slides under the trailer. This first standard required the
use of a rear inmpact guard on trailers. [1d.* The Federal Mbtor

Carrier Safety Regulation 393.86 ("FMCSR 393.86") set the

8 Adivision of the United States Department of
Transportation ("DOT").

* This underride can | ead to what the agency refers to
as "passenger conpartnment intrusion", in which the trailer itself
i nvades t he passenger space of a vehicle, often causing serious
i njury or death.



requirenents for the rear guard (or, as it is sonetines called,
the "I CC bar"), including specifications for nmaxi mum ground

cl earance and width. > NHTSA now pronul gates safety standards for
new notor vehicles, the Federal Mtor Vehicle Safety Standards,
whi ch apply to vehicle manufacturers, including Geat Dane. See
49 CF.R 8§ 571.1; Def.'s Mt. at 6.

Since 1967, both the NHTSA and the FHWA have studied
the underride issue to determ ne the performance criteria for an
optimumrear inpact guard standard. The key engi neering
chal I enge in designing such a guard involves a trade-off between
the strength of a rear guard and its capacity to absorb energy.
A rear guard that is too strong may prevent underride (and thus
passenger conpartnent intrusion), but the effects of a sudden
decel erati on on the passengers of an inpacting car can be severe
(i ncluding death or serious injury).® See 61 Fed. Reg. 2004
(Jan. 24, 1996). On the other side, an energy absorbing rear
guard will slow an inpacting vehicle, but nmay all ow excessive

underri de and passenger conpartnent intrusion. See id.

> Under the version of FMCSR 393.86 in effect in 1997,
when the Great Dane trailer at issue was nmanufactured, the bunper
could be no higher fromthe ground than thirty inches, its
hori zontal width had to extend to within eighteen inches fromthe
sides of the trailer, and it could be |located no further forward,
under the trailer, than twenty-four inches. 49 C.F.R 393.86
(1997). The guard also had to be "substantially constructed"” and
“"firmy attached.” [d.

® During oral arguments, we referred to this principle
as "the brick wall effect."



After a series of proposals and tests, on January 24,
1996 NHTSA authored a final rule establishing two Federal Motor
Vehicl e Safety Standards, FM/SS Nos. 223 and 224, effective as of
January 26, 1998. FMWSS No. 223 establishes the equi pnent
standard, setting forth the requirenents that a rear inpact guard
must meet and specifying the procedures that NHTSA wil|l use when
testing a guard. FMWSS No. 224 establishes the vehicle standard,
requiring a newtrailer to be equipped with a guard that neets
t he equi pnent standard.

The final rule requires the guard to extend to within
four inches of the sides of the trailer, have a ground cl earance
of no nore than twenty-two inches, and be placed as close to the
rear of the trailer as possible. 61 Fed. Reg. 2007. The static
| oad test’ requirenents (to determne strength and energy
absorption) provide that each vertical nenber nust wthstand a
static |load test of at |east 22,480 pounds (and between the
vertical nenbers the guard nust withstand at |east 11,240
pounds), and the testing nust displace the guard by at |east five

i nches. | d.

II. Geat Dane's Mddel Q Trailer

Al t hough the Model Qtrailer involved in the Rapp
acci dent was manufactured before the effective date of the

current regulation, the rear guard in fact exceeded the current

" During a static load test, the guard is nounted to a
rigid test fixture, while force is slowy applied until the guard
has been deflected by five inches. 61 Fed. Reg. 2007.

5



requirenents for height, wdth, and [ocation, as well as strength
and energy absorption. See Def.'s Mot. at 9. Thus, the Q Model
guard's ground cl earance was no greater than twenty-two inches,
its wwdth extended to within four inches of the trailer sides,
and it was placed at the extrene rear end of the trailer

G eat Dane al so manufactures trailers whose rear guards
contain additional vertical attachnments that connect the rear
corners of the trailer to either end of the horizontal bar.
According to G eat Dane, however, the strength and energy
absorption capabilities of these vertical attachnents are not
known, and they are typically added at a custonmer's request to
support an internedi ate step between the horizontal bar and
trailer cargo area. See Def.'s Mdt. at 10.

Plaintiff contends that had the Q Model trailer been
equi pped with these vertical attachnents, the Rapp car woul d have
been deflected fromthe corner of the Mdlina trailer, thereby
el imnating the passenger conpartnment intrusion of the right rear
corner of the trailer. Edwin's and Bradford's |ives would thus

have been saved.®

® Although the parties dispute whether Edwi n's death
was caused by the passenger conpartnent intrusion or the initial
inmpact with the Singh truck, at oral argunment G eat Dane conceded
that Bradford died as a result of contact with the right rear
corner of the trailer.



I11. Legal Standards®

A Enhanced I njury/ Crashworthiness daim

In cases where, as here, the plaintiff clains that the
manuf acturer of an allegedly defective product did not cause the
accident, but rather increased the severity of the injuries

sustained in the accident, courts have applied an "enhanced

injury" or "crashworthiness" doctrine. See, e.qg., (ddi v. Ford
Motor Co., 234 F.3d 136 (3d Cr. 2000). Enhanced injury clains
are a subset of products liability and inpose liability on the
manuf acturer "not for causing the accident, but rather for
failing to mnimze the injuries or even increasing the severity
of the injuries sustained in an accident brought about by a cause

other than the alleged defect." Habecker v. dark Equip. Co., 36

F.3d 278, 283 (3d Gir. 1994) (" Habecker I11").

Al t hough the typical crashworthiness case involves an
injured party suing the manufacturer of the vehicle in which she

was a passenger, Ms. Rapp agrees that "sonme hybrid of the

° A sunmary judgment notion should only be granted if
we conclude that "there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law," Fed. R Cv. P. 56(c). In a notion for summary
j udgnent, the noving party bears the burden of proving that no
genui ne issue of material fact is in dispute. See Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585
n.10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party. See id. at 587. The nere
exi stence of sone evidence in support of the nonnoving party wl|
not be sufficient for denial of a notion for summary judgnent;

t here nust be enough evidence to enable a jury reasonably to find
for the nonnoving party on that issue. Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 249 (1986).
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crashwort hi ness doctrine is applicable” in this case. Pl.'s
Resp. at 7 n.3. 1%

"To establish a cause of action on a theory of
crashwort hiness, a plaintiff nust show (1) the design of the
product was defective; (2) an alternative, safer design that was
practical existed; (3) what injuries, if any, the plaintiff would
have received had the alternative design been used; and (4) the
defective design caused or exacerbated specific injuries.” (ddi,
234 F.3d at 143 (footnotes omtted).

G eat Dane argues that plaintiff cannot, w thout the
testinony of her experts, neet the el enents of defect,

alternative design or enhanced injury.

B. Standards for Adm ssibility of Expert Testinopny

Fed. R Evid. 702 provides:

If scientific, technical, or other
speci ali zed knowl edge wl| assist the trier
of fact to understand the evidence or to
determne a fact in issue, a wtness
qualified as an expert by know edge, skill,
experience, training, or education, may
testify thereto in the formof an opinion or
ot herw se.

Wth respect to the admssibility of expert evidence,

our Court of Appeals has recently stated:

9 See also Garcia v. Rivera, 160 A D.2d 274, 276-77
(N.Y. App. Div. 1990) (applying enhanced injury doctrine to an
underri de case).

1 Because this is a diversity case, Pennsylvania
products liability law applies. See (ddi, 234 F.3d at 143 n.7

(citing Padillas v. Stork-Ganto, Inc., 186 F.3d 412, 413 (3d Cr.
1999)).




The Suprene Court anplified the operation and
scope of Rule 702 in Daubert v. Merrill Dow
Pharmaceuticals, Inc. []. There, the Court
held that scientific know edge requires

an inference or assertion . . .
derived by the scientific nmethod.
Proposed testinony nust be
supported by appropriate

val i dation-i.e., "good grounds,"
based on what is known. |In short,
the requirenment that an expert's
testinony pertain to "scientific
know edge" establishes a standard
of evidentiary reliability.

Id. at 590, 113 S. C. 2786. Rule 702 thus
"clearly contenpl ates sone degree of

regul ati on of the subjects about which an
expert may testify.” 1d. at 589, 113 S. C.
2786. Consequently, the Court established a
"gat ekeeping role for the [trial] judge." Id.
at 597, 113 S. C. 2786.

[T]he trial judge nust determ ne at
the outset, pursuant to Rule
104(a), whether the expert is
proposing to testify to (1)
scientific know edge that (2) wll
assist the trier of fact to
understand or determne a fact in
issue. This entails a prelimnary
assessnment of whether the reasoning
or met hodol ogy underlying the
testinony is scientifically valid
and of whether that reasoning or
nmet hodol ogy properly can be applied
to the facts in issue.

Id. at 592-93, 113 S. C. 2786. The
proponent nust satisfy this burden "by a
preponderance of proof." 1d. at 593 n. 10,
113 S. . 2786.

Qddi_v. Ford Motor Co., 234 F.3d 136, 144 (3d Gr. 2000)

(footnote omtted).
Qur Court of Appeals, considering Daubert in

conjunction with an earlier Third Crcuit opinion, has concl uded
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that eight factors are relevant in assessing the admssibility of
expert scientific evidence:

(1) whether a nethod consists of a testable
hypot hesis; (2) whether the nethod has been
subjected to peer review, (3) the known or
potential rate of error; (4) the existence
and mai ntenance of standards controlling the
techni que's operation; (5) whether the nethod
is generally accepted; (6) the relationship
of the technique to nmethods which have been
established to be reliable; (7) the
gualifications of the expert wtness
testifying based on the nethodol ogy; and (8)
t he non-judicial uses to which the nethod has
been put.

Qddi, 234 F.3d at 145 (quoting In re Paoli R R Yard PCB Litig.,

35 F.3d 717, 742 n.8 (3d Gir. 1994)).

Mor eover, the expert's testinony nust "fit" -- that is,
it nust assist the trier of fact -- and "[aJdm ssibility thus
depends in part upon 'the proffered connecti on between the
scientific research or test result to be presented and the
particul ar disputed factual issues in the case.'" (ddi, 234 F.3d
at 145 (quoting Paoli, 35 F.3d at 743).

On the other hand, a proponent of expert evidence need
not prove to the court that the expert assessnents are correct,
but rather nust denonstrate by a preponderance of the evidence
that they are reliable, which is to say that the "particul ar
opinion is based on valid reasoning and reliabl e nethodol ogy,"

Qddi, 234 F.3d at 146 (quoting Kannankeril v. Termnix Int'l,

Inc., 128 F.3d 802, 806 (3d Cir. 1997)).
VWhil e the deci sions di scussed above were in the

speci fic context of scientific, as opposed to technical, expert

10



evidence, in Kunho Tire Co. v. Carm chael , 526 U. S. 137 (1999),

the Suprenme Court held that Daubert's general principles apply to
all expert testinony introduced pursuant to Rule 702. Kumho, 526
U S at 147-48. Kunmho held that a court nay use the Daubert
factors in evaluating non-scientific expert testinony, but also
noted that these factors do not formany sort of definitive
checklist, Kumho, 526 U.S. at 150. 2

Wth respect to the gap between an expert's scientific
information and his concl usions, our Daubert analysis is largely
restricted to the expert's nethodol ogy, and not to the
conclusions, (ddi, 234 F.3d at 146.

Nonet hel ess, "concl usi ons and net hodol ogy are
not entirely distinct fromone another."
Ceneral Elec. Co. v. Joiner, 522 U S. 136,
146, 118 S. C. 512 (1997). A court "nust
exam ne the expert's conclusions in order to
determ ne whether they could reliably flow
fromthe facts known to the expert and the
nmet hodol ogy used.” Heller v. Shaw | ndus.
Inc., 167 F.3d 146, 153 (3d Gr. 1999). "A
court may conclude that there is sinply too
great a gap between the data and the opinion
proffered.” Joiner at 146, 118 S. C. 512;
see also Inre TM Litigation, 193 F. 3d 613,
682-83 (3d Cir. 1999), opinion anended by 199
F.3d 158 (3d Cr.), cert. denied sub nom
Ceneral Public Utilities Corp. v. Abrams, -
Uus -, 120 S. C. 2238 (2000) and Dol an v.
Ceneral Public Uilities Corp., — U S -,
120 S. ¢. 2238, (2000).

2 "['Al] judge assessing a proffer of expert
testinony under Rule 702 should al so be m ndful of other
applicable rules,” in particular Rules 703 (discussing the sort
of evi dence upon which expert opinions may be based), 706
(di scussing court-appointed experts), and 403 (di scussing
excl usi on of otherw se rel evant evidence). Daubert, 509 U S. at
595.
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Wth the (ddi factors in mnd, we nowturn to the

expert testinony.

|V. The Expert Testinony?®®

A. Steven M Schorr

M. Schorr, a forensic and accident reconstruction
engi neer, opined in his Decenber 18, 2000 prelimnary report:

1. The collision between the front of the GVC
[ Singh] truck and the rear of the stopped
Mercury occurred with the Principle Drection
of Force (PDOF) acting on the Mercury
primarily fromrear to front, with a slight
conmponent of force fromright to left.

2. The change in velocity of the Mercury, as
a result of the inpact by the GMC truck, was
approxi mately 25 mles per hour.

3. The Mercury was pushed forward and to the
right as a result of the contact by the GMC
truck. The novenent resulted in contact
between the left side of the Mercury and the
right rear of the stopped tractor-trailer.
This collision occurred with the Mercury
nmovi ng at a speed of |ess than 25 m | es per
hour .

4. The physical evidence indicates that the
i npact and subsequent intrusion by the right
rear corner of the Great Dane trailer into
the left side of Mercury resulted in fata
injuries to the left side occupants, while
the right side occupants survived the
col l'i si on.

5. The presence of an underride bar on the
rear of the Great Dane trailer that woul d
have connected the end of the bar to the

3 For the purposes of deciding this notion, we wll
assune that all three of plaintiff's experts are "qualified" to
testify under Fed. R Evid. 104(a).
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corners of the trailer would have changed the

di stribution of the inpact force and reduced

the intrusion into the left side occupant

conpartnent of the Mercury. This would have

prevented the intrusion-related injuries

descri bed.

6. The operator of the GVC truck had nore

t han enough tinme and di stance to perceive,

react and avoid the stopped nercury.
Ex. O Pl.'s Resp. (Steven Schorr Report dated Decenber 18, 2000
at 9)(hereinafter "Schorr Report").

Bef ore reaching his conclusions, Schorr inspected the
Rapp vehicle twice to take phot ographs and nake detail ed
nmeasurenments. He al so studied the engi neering specifications of
the 1997 Mercury Sable. Pl.'s Resp. at 23-25; Ex. E, Pl.'s Resp.
(Schorr Dep. at 31-32, 122-23)(hereinafter "Schorr Dep.").
Schorr obtained crush stiffness coefficients by review ng test
data for simlar nodel cars under simlar inpact configurations
and had an outside vendor, Neptune Engi neering, conpile the test
data. Schorr Dep. at 121-22. Wth the conpil ed nmeasurenents,
stiffness coefficients and vehicle specifications, Schorr
obtai ned a crush profile for the Rapp car using a conputer
program (Aut oCAD). Schorr Dep. at 19-20. Schorr al so generated
Aut oCAD crush profiles for the Singh truck and Mdlina trailer.
Schorr Dep. at 17-18; Pl.'s Resp. at 24.

Using all of this information, Schorr cal cul ated change
in velocity, angle of inpact, principal direction of force,

nmonment of inertia, crush depth, and energy dissipation of the

vehicles during the course of the accident. Schorr Dep. at 135-

13



36. And, based upon these cal cul ations, Schorr created accident

reconstruction diagrans. Pl.'s Resp. at 25 (citing Ex. 2).

During his deposition, Schorr testified with respect to

the rear guard as follows:

A. The fact is putting that guard there you are
preventing the vehicle fromunderriding. So, again,
intuitively you are trying to prevent underride
accidents, you are putting sonething there that resists
the underride so necessarily it nakes sense.

Q Wuld these attachnments nake the guards stronger
t han guards w t hout such vertical attachnents?

A. Very likely.

Q And is it possible to make guards too strong?

A. Well, you have the trade-off, of course, of the
danger of the underride versus the danger of the

i ncreased strength and that becones a cost benefit.

Q To the extent you increase strength you al so

i ncrease the possibility of deceleration injuries,
don't you?

A. That woul d make sense.

Q You have no data that you can site [sic] to ne today
or that you've |ooked at that tells us whether the
addition of these vertical attachnments, in fact, makes
the guards | ess safe?

A. | don't have any data, no.

Schorr Dep. at 86-87.

When asked how the presence of vertical attachnents

woul d have altered the degree of penetration into the Rapp

vehi cl e,

Schorr testified that:

Wel |, you have a situation where the

[ Mercury] Sable is sliding forward and
rotating when it inpacts the right rear
corner. The energy that the Sabl e has at
that inpact is being basically applied in two

14



areas, where the underride guard is and where
the right corner of the trailer is. You had
that |ongitudinal guard, that vertical strut
there. What you are doing is you are
increasing the linear area using the sane
energy. So you are distributing the energy
differently across the side of that vehicle.
And by doing that you are necessarily,
especially on the shallow angl e that you
have, you are necessarily providing | ess
energy and, therefore, the |less energy the

| ess crush.

Schorr Dep. at 87-88.

Schorr did not know the degree of deformation the right
corner guard experienced, if any, during the inpact with the Rapp
vehicle. Schorr Dep. at 89. Nor could he quantify the
deformati on that woul d have happened had the guard been equi pped
with vertical attachnents:

Q If vertical attachnments of the type that you have

descri bed were connected to that guard, would that

guard have deforned during this accident?

A. May have.

Q To what degree?

A. 1 don't know.

Q Wiat assunption have you made with respect to energy

absorption contributed by the guard during this

acci dent, energy absorption contributed by the guard to

t he Rapp vehicl e?

A. | don't know how nuch the guard was deforned so
didn't really include that.

Q You do not know how rmuch energy absorption would be
contri buted by deformation of a guard with verti cal
attachnents of the type you described, correct?

A. That's correct.

Schorr. Dep. at 89-90 (objections omtted).
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Specifically, as to the difference in crush to the Rapp
vehicle had the trailer been equipped with a vertical attachnent,
Schorr stated that, "I can't quantitatively give you a nunber,
that's what we are working on on that additional analysis that we
tal ked about. | think you are going to have a significantly | ess
anmount of intrusion as a result of taking this force and
distributing it along the side door at the shallow angle that we
believe it contacted."” Schorr Dep. at 90.

Later in his deposition, Schorr testified wth respect
to the vertical attachnents:

Q Wiy do you say the degree of penetration would be
somewher e between the outside of the door and the roof
rail using that as the plane of reference?

A. Wy do | say that?

Q Yes. If the bunper had vertical attachnments of the
type you have descri bed.

A. Because | believe that the distribution of that
energy over a w der or |onger cross-sectional area,
linear area, 19 inches, essentially, fromthe bottom of
the trailer to where the bar is, | believe that that's
going to absorb and distribute enough of that energy
that you are not going to have the sanme kind of
intrusion. You have actually sonething now to absorb
that energy, which is the door, as opposed to the door
only having a small point of force absorbing that
energy and the rail and the corner of the trailer being
able to enter the car with ease.

Q Is that opinion, that the degree of crush would be
somewhere between the exterior plane and the plane
defined by the undeforned roof rail based upon any
testing?

A. No.

Q Is it based upon any data in the scientific
literature pertaining to underride accidents?

16



A. No. | have not found -- we are in the process of
checking that. | have not found anything that mrrors
what we are tal ki ng about today.

Q Is it based upon any cal cul ati ons?
A. Again, those are the calculations that we tal ked

about on those yell ow sheets that we are trying to put
together as a result of work that was asked to be done.

* * %

Q Is it based upon anything el se other than your
intuitive belief as an engi neer?

A. No.
Schorr. Dep. at 159-161 (objections omtted).

B. Byron Bl och

Byron Bl och, an auto safety design consultant, was
retained to testify as to the design defect. In his prelimnary
expert report dated Decenber 20, 2000, Bl och opi ned:

A wel | -desi gned truck underride prevention
guard coul d and shoul d have been installed at
the rear of the subject Great Dane trailer.

I rrespective of whatever nay have caused the
car-into-trailer collision, the Mercury Sable
st ati onwagon Celica coupe woul d have been
prevented from penetrating or underriding
beneath and into the rigid structures at the
rear of the trailer. The designed-in fronta
crush zone of the Mercury Sabl e stati onwagon
woul d have enabled a safer "ride-down" of
Edwi n Rapp and Bradford Rapp within the

decel erating vehicle. The safety belt that
she was wearing, and the col |l apsible steering
col um woul d have further helped to restrain
her and allow for her safer decel eration

wi t hout forceful inpact to her head, and
Edw n Rapp and Bradford Rapp woul d not have

i ncurred such severe injuries.
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Byron Bl och Report dated Decenber 20, 2000 at 5 (hereinafter
"Bl och Report").*

Wth respect to Bloch's area of expertise, Bloch
testified that:

In a particular accident | have done not the
conput eri zed, nathenatical type of
reconstruction, but a nore what | would call
an acci dent assessnent or eval uation,
under st andi ng the basi c speeds and angl es and
of fsets that are involved in collisions and
i nspecting the accident vehicle or vehicles,
plural, as to points of contact and
penetration, wtness marks of head injury,

I npact zones, things like that. So the kind
of accident reconstruction is nore vehicle
performance rel ated rather than mat hematica
or conputer analysis related. But it is a
type of accident reconstruction.

Ex. K, Pl."s Resp. (Bloch Dep. at 144)(hereinafter "Bloch Dep.").
The foll ow ng exchange occurred during Bloch's
deposition, with respect to energy absorption:

Q You have no know edge of the anmount of energy
absorbed by the side of the Rapp vehicle in this
acci dent, do you?

A. No. | didn't care to know the anpbunt of theoretica
calculations to try to approxi mte the transfers of
energy. The key issue has nothing to do with the
transference of energy, but rather having a harpoon-
like rear corner of a trailer to penetrate into the
occupant survivor space. It would cloud the issue to
try to tal k about theoretical calcul ations of
transferrings of energy.

Bl och Dep. at 64 (objections omtted).

Y Bloch's report is not included as an exhibit to any
of the summary judgnent papers, although both parties allude to
his report, either in their pleadings, or during his deposition.
W will separately file Bloch's report.
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Later still, Bloch testified that "one can nmeke clearly
eval uations of rear guard designs that have bl atant defects or
deficiencies in them such as total failure to protect the rear
corners of the trailer. You don't need a crash test programto

determ ne that defect.” Bloch Dep. at 141.
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C. M chael Kl ei nberger, Ph.D

Plaintiff retained Dr. Kleinberger, an injury
bi onmechani cs consultant, to report on the injury enhancenent
Edwi n and Bradford suffered. 1In his January 22, 2001 report, Dr.
Kl ei nberger opined that:

In summary, it is ny opinion that the
injuries sustained by Kinberly and G ace Rapp
and the deaths of Edwi n and Bradford Rapp
were proxinmately caused by the accident on
8/21/98. Furthernore, it is nmy opinion that
the reported injuries, including the fatal
injuries to the left side occupants, were
caused by the inpact with the G eat Dane
trailer and not by the initial rear inpact
fromthe GVC truck. The fatal injuries
sust ai ned by Edwin and Bradford Rapp were a
direct result of the intrusion of the | ower
right rear corner of the trailer into the
occupant space of the Sable and not by
intrusion of the door into their bodies as in
a typical side inpact collision. If an

i nproved underride guard desi gn had been
used, the anmount of intrusion would have been
reduced and both Edwi n and Bradford Rapp
woul d have survived this collision. These
opi ni ons are based on ny experience and

know edge of autonotive occupant safety and
are made within a reasonabl e degree of

bi onechani cal and engi neering certainty.

Ex. G Pl.'s Resp. (Mchael Kleinberger Report dated January 22,
2001 at 6).
Wth respect to his knowl edge of an "inproved underride
guard”, Kl einberger testified that:
A. What |"'mreferring to there is that if the intrusion
into the occupant space had been reduced, the
i keli hood of themreceiving these injuries would have
been greatly reduced.

Now, | don't believe | amopining in that paragraph
the relationship between the design of the underride

20



guard and the anmount of intrusion. Those opinions are
based on the other experts in this case.

Q So that I"mclear then, you have in mnd no
particul ar design of a underride guard when you wite
t hat passage?

A. Right. | amrelying on the other experts in this
case to discuss that matter

Q That matter being an alternative design that would
reduce the amount of intrusion?

A. Correct.
Ex. P, Pl."s Resp. (Kleinberger Dep. at 73).

V. Di scussi on

At oral argunent, plaintiff clainmed there were four
primary distinctions between her case and Qddi.' First, while
the experts in Oddi failed to exam ne other bread truck designs,
plaintiff's expert, Schorr, analyzed schematics of the Rapp
vehi cl e and phot ographs of alternative rear inpact guards.

Second, in Qddi there was no evidence of an alternative design,

In ddi, plaintiff was injured after the bread truck
he had been driving struck a guard rail and bridge abutnent.
ddi , 234 F.3d at 141. Plaintiff retained two experts, an
acci dent reconstruction engi neer and a bi onechani cal engineer, to
render opinions in support of his claimthat the bread truck was
defectively designed because (1) its front bunper allowed the
underside of the truck to ride up onto the guardrail and strike
the bridge abutnent, and (2) the flooring of the truck cab bent
up during the accident, injuring his legs. [d. at 156. Qddi's
acci dent reconstruction expert proposed hypothetical alternative
designs that he believed woul d have prevented Oddi's injuries,
but did not performany cal culations or scientific analyses to
support these conclusions. 1d. The district court deened the
expert testinony inadm ssible and granted sunmmary judgnent in
favor of the defendant. On appeal, the Third Grcuit affirnmed,
hol ding that the expert "used little, if any, methodol ogy beyond
his own intuition." [1d. at 158.
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whereas here we know that rear guard rails with vertica
attachments exist. Next, unlike Qddi, where there was no
enhanced injury evidence, plaintiff's expert, Kl einberger,
testified that Edwin and Bradford woul d have survived the crash
had the passenger conpartnent intrusion been mnimzed. Lastly,
Ms. Rapp contends that the experts in Oddi perfornmed no
nmeasurenents or calculations, in contrast to her experts who
perfornmed extensive neasurenents, calcul ations, and anal yses.

Al t hough we agree that Schorr, in particular, undertook

a seemngly rigorous analysis of the accident as it happened, we

are aware of no neasurenents, calculations, or anal yses done with
respect to the hypothetical accident in which the trailer rear
guard is equipped wth vertical attachnents between the
hori zontal nenber and the rear corners of the trailer. Several
times during oral argunent, plaintiff suggested that the evidence
of what woul d have happened had the Mdlina trailer been equi pped
with vertical attachnments was as sinple as "high school physics".
Not wi t hstandi ng, Ms. Rapp readily agreed that the issue of
defect with respect to this rear guard requires expert testinony.
Great Dane argues that the experts' cal cul ati ons and
crash anal yses go to the inpact between the Singh truck and the
rear of the Rapp car, rather than between the Rapp car and the
Molina trailer. Therefore, although Schorr perfornmed many
cal cul ations, he failed to undertake any rel evant cal cul ati ons.
Mor eover, Great Dane contends that the strength and energy

absorption of any proposed vertical attachnent are critical to
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any analysis, and the experts' failure to account for this

underm nes their Daubert/Kunmho viability.

As stated above, an expert's proposed testinony nust
"fit", and its admssibility "thus depends in part upon 'the
proffered connection between the scientific research or test
result to be presented and particul ar disputed factual issues in
the case.'" (Qddi, 234 F.3d at 145 (citing Paoli, 35 F. 3d at
743). Al though we ought not evaluate an expert's concl usions, we
must, consistent with Oddi, at | east exam ne the conclusions "in
order to determ ne whether they could reliably flow fromthe
facts known to the expert and the nethodol ogy used." Heller v.

Shaw I ndus. Inc., 167 F.3d 146, 153 (3d Gr. 1999)(cited in ddi,

234 F.3d at 146).

Here the dispute involves what effect, if any, vertical
attachnents woul d have had on the accident and its consequences
on the Rapps. Yet the underlying data involve only the nechanics
of the accident as it happened and does not reflect, in even the
barest of terns, what would have happened with the addition of a
vertical attachnent. These data thus in no way illum nate the
problem at the heart of Ms. Rapp's case agai nst G eat Dane,
which is the degree of enhancenent the all egedly defective rear
guard added to her husband's and son's injuries. '

For exanpl e, during Schorr's deposition, he resorted to

his intuition to surm se that vertical attachnents woul d have

' At oral argument, her counsel conceded that the
put ati ve defect had no enhancenent effect on her or her daughter.
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prevented underride. See Schorr Dep. at 86-87, supra. Although
he acknow edged that adding vertical attachnments would very
likely increase the strength of the rear guard, he did not factor
in this added strength -- and its own injury-enhanci ng potenti al
-- to his analysis. See id.

I n essence, Schorr and Bl och ignore decades of federal
agency studies regarding the delicate bal ance between strength
and energy absorption for rear trailer guards. Although, to be
sure, Geat Dane's conformty with these m ni num safety
requi renments does not bar plaintiff's strict liability clains,

see, e.q., Pokorny v. Ford Mdtor Co., 902 F.2d 1116, 1121 (3d

Cr. 1990), we look to the decades of research as evidence that
rear trailer guard design is by no neans a matter of sinple "high
school physics".

For exanpl e, an NHTSA study on Heavy Truck Rear
Underri de Protection conducted at the Vehicle Research and
Testing Center included a crash test using a very strong
("rigid"') guard. See 61 Fed. Reg. 2007. "Although underride in
this crash test was m ninmal, occupant conpartnent forces
generated during the crash were significant, with onboard dummy
readi ngs indicating a potential for serious driver chest
injuries". 1d. By contrast, a simlar crash test using the
current mnimally conpliant guard all owed nore underride than the
rigid guard, but generated "occupant conpartnent forces |ow
enough that they posed essentially no potential for life-

t hreateni ng occupant injuries.” 1d.
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Absent a simlarly principled consideration of the
conpeting strength/energy absorption concerns for a vertical
attachnent, plaintiff's expert testinony |lacks the fundanental
"fit" required under Daubert and its progeny. As NHTSA' s studies
denonstrate, the bal ance between strength and energy absorption
is an elusive and vexing one. "It should be recogni zed,
therefore, that inpact guards cannot be optimzed for all
situations."” 61 Fed. Reg. 2009. Therefore, we cannot all ow
Schorr to testify as to his conclusion, based solely on "high
school physics", that increasing the |inear area between the rear
corner of the trailer and the edge of the horizontal nenber would
i nprove the overall safety of the trailer guard to the extent
that it would have had a cogni zabl e benefit for the Rapps (or
others simlarly situated).

Simlarly, Bloch intuitively believes that the exposed
corner of the rear trailer guard acts as a "harpoon”, Bloch Dep
at 64, supra, and that the addition of the vertical attachnents
woul d have safely deflected the Rapp vehicle. Yet he perforned
no cal cul ati ons regardi ng the proposed defl ection or the energy
transference during inpact. According to Bloch, one can
intuitively, and without the need for testing, perceive a
"bl atant" defect, such as having exposed corners on a rear
trailer guard. However, the fact that both parties agree that we
need an expert to describe this alleged defect suggests that nore
t han conclusory intuition nust be brought to bear on this

difficult problem
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Having reviewed plaintiff's photographs of trailers
with vertical attachnents, we agree with Ms. Rapp that these
vertical attachnents make the rear guard appear to offer greater
protection than the horizontal nenber al one provides. However,
our intuition, like Schorr's or Bloch's, is not, on the record
before us, supported by any Daubert-satisfying nethodol ogy
addressing the relative safety or desirability of adding the
vertical attachments.® Such untutored intuition sinply will not

carry the day in the post- Daubert/Kunho | egal world, at |east as

applied to this hard problemthat has occupied federal safety
authorities for over forty years.

Al t hough Ms. Rapp attenpts to distinguish this case
fromQddi, we in fact see a striking simlarity. Qddi's expert
"did not know how nmuch [force] was required to bend the bunper or
penetrate the floor, or how nuch force the bunper or floor could
w thstand. H s hypothesis about adding a 'wedge' or bracket to
bunper was |i kew se w thout support as he did not determ ne the
tensile strength or gauge of whatever netal should be
incorporated into his alternative design. Accordingly, there was
no way of know ng if his suggested alternative would better

protect the cab's occupant, or if the suggested nodifications

" As for Kleinberger, he relies entirely on Schorr and
Bl och with respect to the design flaws. For the purposes of this
notion, we assune that his nethodol ogy neets the Daubert
requirenments as to enhanced injury (i.e., that he has a reliable
basis for concluding that Bradford and Edwi n woul d have survived
the accident if the rear corner of the trailer had not invaded
the left side passenger conpartnent area of the Rapp car).
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were practical."” Oddi, 234 F.3d at 158. Likew se here, neither
of plaintiff's experts even proposed -- nuch |less tested -- a
vertical attachnent design with any specificity, with respect to
its neasurenents, its materials, its strength, or its energy
absorption capabilities.

Under Qddi, therefore, plaintiff has failed to
establish by a preponderance of the evidence that her expert
testinony with respect to the addition of vertical attachnents is
based upon "valid reasoning and reliable nmethodol ogy." Oddi, 234
F.3d at 146 (internal quotations omtted). Absent such expert
testinony, plaintiff cannot establish that the Q Mbdel rear guard
was defective, or that the proposed rear guard with vertica

attachments constitutes a safer design. Accordingly, we wll

grant Great Dane's notion for sunmary judgnent.
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