IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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: ClVIL ACTI ON
V. : NO. 00- 3276
: (Crim No. 98-0013)
UNI TED STATES OF AMERI CA

MEMORANDUM

VWALDMAN, J. April 27, 2001
Petitioner was found guilty by jury of conspiracy to
transport stolen checks in interstate commerce, interstate
transportation of stolen checks and noney | aundering. He was
sentenced to inprisonnment for a period of 72 nonths to be
foll owed by a period of supervised release of three years. The
conviction and sentence were affirmed on April 13, 2000.
Petitioner has filed a lengthy petition to vacate, set
aside or correct his sentence pursuant to 28 U S.C. § 2255,
supported by a sonewhat neandering forty-four page brief.
Virtually all of the discernible grounds for relief are
predi cated on all eged ineffective assistance of counsel at trial,
sentenci ng or on appeal.
To denonstrate ineffective assistance of counsel, a
petitioner nmust show that his counsel’s performance fell bel ow
obj ective standards of reasonabl eness and that he was actually

prej udi ced by counsel’s deficient perfornmance. See Strickland v.

Washi ngton, 466 U.S. 668, 691 (1984); Werts v. Vaughn, 228 F.3d




178, 203 (3d Cir. 2000). To denonstrate prejudice, petitioner
must show “a reasonabl e probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have

been different.” Strickland, 466 U S. at 694.

Petitioner clains that his counsel was ineffective for
failing to seek a directed verdict on the noney | aundering count.
The evidence presented at trial clearly satisfied the
governnent's burden under the federal noney | aundering statute,
18 U.S.C. 8 1956(a)(1)(B)(1). The government presented evidence
fromwhich one could quite reasonably find beyond a reasonabl e
doubt that petitioner know ngly caused the transportation of
stol en checks from Pennsyl vania to Texas by Row na Gassaway and
then placed themin a bank account he maintained in the nane of a
fictional enterprise, “I &1 Sling, Inc.,” for the purpose of
concealing their illegal origin. Counsel's decision not to seek
a directed verdict was not professionally deficient and certainly
did not prejudice petitioner.

Petitioner clains that his counsel was ineffective for
failing to argue “effectively” for a downward departure on the
ground that petitioner’s noney |aundering activity involved
conduct outside the heartland of the Sentencing CGuidelines;
failing to argue that petitioner was a m nimal partici pant;

failing to seek a reduction in petitioner's offense |evel for

acceptance of responsibility; and, failing to object to the



inclusion of certain prior offenses in petitioner's crim nal
hi story cal cul ati on.

In fact, petitioner's counsel argued forcefully in a
sent enci ng nenorandum and at sentenci ng proceedi ngs for a
downwar d departure on the ground that petitioner's conduct fel
outside the heartland of federal noney |aundering cases.
Petitioner subsequently raised this issue on appeal and the Court
of Appeal s concluded that this sentencing argunent was “clearly
W thout merit.” A 8§ 2255 notion may not be used to relitigate

matters rai sed on appeal. See United States v. Orejuela, 639

F.2d 1055, 1057 (3d Cr. 1981). Petitioner seeks to litigate this
issue for the third tine by recasting it as one for ineffective
assi stance of counsel. Counsel conpetently pursued a downward
departure on petitioner's behalf. That petitioner is displeased
wi th the outcone does not render counsel ineffective.

A mnimal participant is soneone who was “the | east
cul pabl e of those involved in the conduct of a group,” and a
“mnor participant” is soneone who is “less cul pabl e than nost
ot her participants.” U S. S.G § 3B1.2, cnt. n. 1, 3.

Ms. Gassaway stol e checks which she then conveyed to
petitioner who | aundered themthrough a sham bank account,
wi t hdrew the funds and then divided them between hinself and M.
Gassaway. Petitioner and Ms. Gassaway were equally cul pable in

the schene to transport stolen checks and petitioner was the



principal participant wwth respect to the noney | aundering which
was the basis of his offense level. Counsel was not ineffective
in declining to argue for an offense | evel reduction for
petitioner’s role.

Counsel also was not ineffective in not seeking an
of fense | evel reduction for acceptance of responsibility.
Petitioner never acknow edged cul pability or responsibility for
his crimnal conduct which he characterized at his sentencing
proceeding as a “trivial matter.”

Petitioner clains that he should not have received
crimnal history points for three m sdeneanor offenses. He
contends that two m sdeneanors on which the court deferred
adjudication to allow petitioner to serve a termof probation and
pay a fine followed by dism ssal should be considered “expunged
convictions” and thus not counted pursuant to 8 4Al1.2(j). There
is a distinction, however, between sentences for convictions that

are set aside for reasons unrelated to i nnocence such as “to
renove the stignma associated with a crimnal conviction” which
are counted and sentences for expunged convictions which are not
counted. See U S. S.G 8§ 4A1.2, cm. n.10. Petitioner’s prior

of fenses are in the forner category and were appropriately

counted. See United States v. Giiffin, 150 F.3d 778, 787 (7th

Cir. 1998) (Texas conviction “set aside” for reasons other than

i nnocence properly counted toward defendant’s crimnal history



score).

The third offense was theft by check for know ngly
passing a check with insufficient funds which petitioner contends
is sufficiently simlar to “insufficient funds check,” an offense
enunerated in the Sentencing CGuidelines as one that not to be
counted. See U S . S.G 8 4A1.2(c)(1). The offenses enunerated in
8 4A1.2(c)(1), however, may be counted if the sentence “was a
term of probation of at |east one year.” For this offense,
petitioner was sentenced to one year probation.

Petitioner contends that venue was |acking in the
Eastern District of Pennsylvania for his noney |aundering
prosecution. He essentially argues that the failure of the court
to dismss petitioner’s case for |ack of venue was plain error;
that petitioner’s counsel was ineffective in mstakenly raising
venue as a jurisdictional challenge; and, that the Court of
Appeal s shoul d have excused the failure to object to venue in

light of the Suprenme Court’s intervening opinion in United States

v. Cabrales, 524 U S. 1 (1998).

The Crcuit Court found that petitioner’s attorney
m st akenly characterized a venue objection as a jurisdictional
obj ection and noted that petitioner waived any venue objection by
not raising it at trial. The Court acknow edged counsel’s
argurment that this procedural default should be excused because

of the intervening opinion in Cabrales but found that since this



argunment was presented in the context of plain error, relief was
i nappropriate. The Court noted that it would be inpossible to
find that the court had comnmtted plain error by failing to “sua
sponte nmake a ruling predicated on an opinion that did not
exist.” The Court also nmade clear that “[i]n any event, we doubt
that Kelly’'s venue objection is valid.”

The Court of Appeals has al ready consi dered and
rejected petitioner’s plain error argunent. Petitioner’s other
argunents are al so unavailing as he has not denonstrated that
venue was i nproper in the Eastern District of Pennsyl vani a.

Petitioner relies on Cabrales. In that case, the Court
found that venue in a Mssouri federal court was inproper for
def endant’ s noney | aundering prosecution when all of the conduct
conprising the noney | aundering took place in Florida and the
def endant was not charged with the underlying crimnal drug

trafficking conspiracy tied to Mssouri. See Cabrales, 524 U S

at 6-8. The Court found that defendant’s nere know edge of the
anterior illegal activity in Mssouri which generated the

| aundered funds was “of no nonment” in the venue analysis. 1d. at
8. The Court also found that the noney | aundering could not be

| abel ed a “continui ng of fense” when Cabral es was not involved in
the transportation of the | aundered noney from M ssouri to
Florida. 1d. Petitioner argues that his case is

i ndi stinguishable fromCabrales. It is not.



In contrast to Cabrales, petitioner was charged with
t he underlying offense of transporting stolen checks in

interstate comerce. See United States v. Aronds, 2000 W

303003, *11 (6th Cr. 2000) (“Cabrales does not decide the
appropriate venue when the defendant is charged both with noney
| aundering and with the underlying crine.”). Further, the
underlying offense for which petitioner was al so convicted
charged himw th knowi ngly transporting crimnally generated
property from Pennsyl vania to Texas.'? Petitioner was charged
and convicted of the offense underlying the noney | aundering
charge. Conviction of the predicate offense established his
i nvol venent in the transportation of the crimnally generated
funds from Pennsyl vania to Texas. The Court of Appeals was well
aware of Cabrales when it expressed its “doubt that Kelly’ s venue
objection is valid.”?2

Petitioner contends his counsel was ineffective for
failing to “protect [his] equal protection rights [under] the

U. S constitution to individual states’ constitutions rights.”

!Counts two through four of the indictnment charge that
petitioner “did knowingly transport, transmt, transfer and cause
to be transported, transmtted and transferred [stol en checks] in
interstate comerce from Aston, Pennsylvania to Texas.”

2As to the claimof ineffective assistance of counsel, there
al so has been no showi ng of prejudice, that is that the outcone
of his trial would have been different had venue been noved to
Texas. The governnment presented convincing evidence including
the testinony of petitioner’s confederate, all of which could
I i kewi se have been presented in Texas.
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Petitioner explains that the Texas Constitution prohibits soneone
bei ng prosecuted outside of Texas for a crinme commtted in Texas.
Petitioner presumably refers to section 20 of article | of the
Texas Constitution which states that “[n]o person shall be
transported out of state for any offense commtted within the

sane. O course, all provisions of Texas |aw are subordinate to
federal |law by virtue of the Supremacy C ause of the United
States Constitution. See U S. Const. art. VI 82. Petitioner was
properly indicted in this District by federal authorities
pursuant to federal law. As Texas itself has recogni zed, this
state constitutional provision “has reference only to an offense
agai nst the constitution or laws of this State. This provision
of the Texas constitution could not control the governnment of the

United States in the enforcenent of its penal laws.” Robin v.

Ely & Wl ker Dry Goods Co., 137 S.W2d 164, 167 (Tex. App.

1940) .3

Petitioner clains that his counsel was ineffective for
failing to object to the conposition of his jury which he asserts
was conprised exclusively of white jurors.* He contends that the

trial of a black defendant by a white jury violates the dictates

SPetitioner’s suggestion that his prosecution in
Pennsyl vani a was inconpatible with the Declaration of
| ndependence al so | acks nerit.

“The court has no recollection of the racial conposition of
t he panel or jury.



of Batson v. Kentucky, 476 U S. 79 (1986). Bat son held that a

prosecutor’s exercise of preenptory challenges deliberately to
excl ude nenbers of a particular race froma jury is
unconstitutional. [d. at 89. Neither Batson nor its progeny
recognize a right to a jury of any specific racial conposition.
There is no evidence or avernent that the prosecutor
systematically used preenptory chall enges to exclude non-whites
fromthe petit jury.

Petitioner questions his counsel’s effectiveness in
advising himnot to testify. Petitioner acknow edged this advice
was based on the fact that the prosecutor would effectively
i npeach any testinmony with three prior convictions for felonies
i nvol ving di shonesty.® It was in fact a far nore effective
strategy for the defense to keep the focus on the credibility of
the key prosecution witness, the cooperating coconspirator, than
to let the focus shift to petitioner’s credibility.

Petitioner clains that his counsel was ineffective in
not attenpting to elimnate any reference to petitioner in his
co-conspirator’s confession. Petitioner relies on cases applying

t he Bruton rule. See Bruton v. United States, 391 U S. 123,

127-28, 134 n. 10 (1968). That reliance is msplaced. Bruton

and its progeny address the adm ssion of an extrajudici al

SPetitioner was convicted of aggravated theft in 1990, of
fel onious msuse of a stolen credit card in 1992 and of theft in
1995.



statenent of a non-testifying collaborator which incrimnates the
aggri eved defendant. In the instant case, Ms. Gassaway testified
and was subject to cross-exam nation regarding all aspects of
that testinony — those which were self-incrimnating and those
whi ch incul pated petitioner.

Petitioner particularly decries as “hearsay” and
viol ative of the “confrontation clause” testinony of Ms. Gassaway
about petitioner’s statenent to her regarding his invol venent
wth stolen credit cards. M. Gassaway testified that she
t el ephoned petitioner and told himshe had been referred to him
as soneone who m ght be able to help her |iquidate sone checks.
She testified that he responded that he had been in a situation
simlar to hers when he had fifty or so stolen credit cards.

A statenent nade by a defendant that is offered agai nst
himat trial is not hearsay. See Fed. R Evid. 801(d)(2). It is
evident that the Confrontation Cl ause, which grants a crimna
def endant “the right to be confronted with the w tnesses agai nst
him” cannot be used by a defendant to exclude his own
statenents. As noted, Ms. Gassaway was subject to cross-
exam nation on the totality of her testinony including her
recitation of what petitioner said to her during the crimnal
vent ur e.

| nsof ar as petitioner suggests that this testinony

shoul d have been excluded as inadm ssible evidence of a prior bad
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act, it was adm ssible to show knowl edge and intent. See Fed. R

Evid. 404(b). See also United States v. M ckens, 926 F.2d 1323,

1329 (2d Cir. 1991) (testinony that drug deal er visited defendant
injail relevant to show that defendant knew | aundered noney was

derived fromdrug profits); United States v. Mroff, 606 F.2d

777, 780 (7th Gr. 1979) (testinony that defendant previously
attenpted to sell stolen property adm ssible to prove defendant
was knowi ngly transporting stolen nerchandise in interstate

comerce); United States v. Lester, 282 F.2d 750, 754 (3d Cr.

1960) (testinony that defendant admitted to stealing property not
included in the indictnent for conspiracy to transport stolen
property in interstate comerce adm ssible to show guilty
know edge). The probative value of this testinony was not
substantially outwei ghed by any unfair prejudice. See Fed. R
Evid. 403. The governnent could properly show that Ms. Gassaway
had not sel ected petitioner by chance froma tel ephone directory
and the testinony about petitioner’s statenent was highly
probative to show that he knew he was di scussing the transport
and | aundering of stolen funds. The thrust of petitioner’s
def ense was the purported insufficiency of proof that he knew the
checks he received and funneled through the I & | Sling account
were stol en.

Petitioner contends that his counsel was ineffective

for not objecting to two statenents by the court which petitioner
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suggests were prejudicial. Neither statenent was nmade in the
presence of the jury and neither statenent was prejudicial.
Petitioner suggests that the court referred to himas a “bum and
crook.” It did not. Petitioner lifts these works froma
col l oquial sunmmary during a recess of the inferences each party
hoped woul d be drawn fromthe testinony of Ms. Gassaway and a
di scussion of the then rather obvious centrality of her
testinony. The other remark was made during a post-trial hearing
on the governnent’s request to revoke petitioner’s bail and
detain himpending sentencing. |In considering petitioner’s
counsel s suggestion that strict conditions could be inposed to
obvi ate any risk which could be enforced by the pretrial services
office in San Antonio, the court referred to statenents that
“suggested they were pretty accomodati ng and | oosey-goosey”
about enforcing conditions of release. The court continued that
“If it were this district, | have confidence that the office
woul d enforce electronic nonitoring and would do all the other
things.” There was nothing prejudicial about this observation.
It reflected undeterred infractions by petitioner of pretrial
release. Utimtely, the court allowed petitioner to return to
Texas on rel ease pendi ng sentenci ng.

Petitioner contends that his counsel was ineffective
for failing to question the jury about the reasons for their

verdict. |If petitioner is suggesting that the jury should have

12



been polled, it was. Followi ng the rendering of their verdict,
the jury was polled as to each count. The verdict was cl ear and
unanbi guous. |If petitioner is suggesting that counsel should
have inquired into the jurors’ statenments or nental processes
during deliberations, this is prohibited. See Fed. R Evid.
606(b) .

Petitioner clains that his counsel was ineffective for
failing to call w tnesses and conduct nore investigation. The
W t nesses specified are petitioner’s wife, parents and pastor.
He does not specify what adm ssible excul patory testinony they
woul d have given. Petitioner’s wife was initially present and
el ected not to testify after consulting with counsel and
petitioner and considering the risk of self-incrimnation.® As
to further investigation, petitioner specifies only that nore
diligent investigation into Ms. Gassaway's “famly affairs” would
have provided evidence to further discredit her. Petitioner does
not specify what adm ssible evidence of Ms. Gassaway’ s “famly
affairs” he is alluding to. 1In any event, M. Gassaway was found
credible despite an admtted significant crimnal history. It is
difficult to discern anything about her “famly affairs” which
woul d have further materially affected her credibility. There is

no basis on which one could find that there is any reasonabl e

°It appeared that petitioner’s wife also had access to the
fictitious “I &1 Sling, Inc.” account.

13



probability that the result of the trial would have been
di fferent had such wi tnesses been called or such additional
i nvestigation been undert aken.

Petitioner clains that his counsel was ineffective for
failing to argue prosecutorial m sconduct on appeal. |Insofar as
he suggests that it was m sconduct for the prosecutor to state
that a question of venue had not been properly raised, the short
answer is that petitioner hinself presents this as a basis for
i neffective assistance of counsel. 1In fact, a question of venue
was not properly raised and the governnent made no
m srepresentation to the Court of Appeals. Insofar as petitioner
suggests that it was m sconduct for the prosecutor to refer in
cl osing argunent to evidence admtted (w thout objection) at
trial, it plainly was not.

Petitioner finally clains that if each purported act of
i neffective assistance of counsel does not warrant relief, the
aggregate of the conduct conpl ai ned of does. Petitioner has not
denonstrated any deficiency or conbination of deficiencies by
counsel which would have resulted in a different outcone.

It clearly appears fromthe petition and record that
petitioner is not entitled to the relief he seeks. The petition

will be denied. An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS E. KELLY
: CIVIL ACTI ON
V. : NO. 00-3276

(Crim No. 98-0013)
UNI TED STATES OF AMERI CA

ORDER
AND NOW this day of April, 2001, upon consideration
of petitioner's petitioner to vacate, set aside or correct his
sentence pursuant to 28 U . S.C. 8§ 2255, consistent with the
acconpanyi ng nmenorandum | T IS HEREBY ORDERED t hat said petition

is DENI ED and the above action is D SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.



