IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HOVER ROSE,
Plaintiff, : CIVIL ACTI ON
v. : No. 99- 6226
WOOLWORTH CORP. |
Def endant .
JOYNER,  J. APRI L , 2001
MEMORANDUM

This is an enpl oynent discrimnation case brought by
Plaintiff Homer Rose (“Plaintiff”) against Defendant Venator
Goup, Inc. (“Venator”), fornmerly known as Wol worth Corporation
In his Conplaint, Plaintiff alleges that Venator unlawfully
di scri m nated agai nst himon the basis of race and age in
violation of Title VIl of the Cvil R ghts Act of 1964, 42 U S.C
8§ 2000e, et seq. (“Title VII"), the Age Discrimnation in
Enpl oynment Act, 29 U S.C. § 623, et seq. (“ADEA’), and the
Pennsyl vani a Human Rel ations Act, 43 P.S. 8 951, et seq.
(“PHRA”). Presently before the Court is Venator’s Mdtion for
Summary Judgnent. For the reasons that follow, we will grant

Venator’s Motion in its entirety.

BACKGROUND

Venator sells a variety of clothing and athletic products

from approxi mately 5000 conpany-owned and operated retail stores.



Al told, the conpany enpl oys over 40,000 enpl oyees worl dw de.
One of Venator’s subsidiary corporations, Venator G oup Corporate
Services, provides information technol ogy services throughout the
conpany. Located in Canp H ||, Pennsylvania, this subsidiary

of fers technol ogi cal support to various conpany operations such
as human resources, finance, and sales. On January 29, 1997,
Venator hired Plaintiff to work at the Canp HilIl site as a
program anal yst, a position which largely entail ed codi ng
progranms in a particular conputer | anguage known as Conmon

Busi ness Oriented Language or COBOL. Plaintiff’s supervisor

t hroughout his tenure was Application Devel opnent Manager Joseph
MIls (“MI1Is").

Shortly after Plaintiff began at Venator, MIIs assigned him
to a project for an internal client within Venator’s Canadi an
operations (“Canadian Project”). Plaintiff’s basic task was to
create three COBOL prograns that would extract sales data froma
mai nf rame conputer and configure it on a spreadsheet for the
client. Plaintiff received specifications for how the prograns
shoul d performand a deadline for their conpletion fromJim
Hoover (“Hoover”), a Venator analyst who was Plaintiff’s
i mredi at e supervisor for the Canadi an Project.

Unfortunately, the project deadline passed, and Plaintiff
did not conplete any of the three prograns. (Pl.’s Dep. at 193-

197; Hoover Decl. at Y4). As a result, Hoover was forced to



conpl ete the prograns hinself, after which he informed MIIs of
Plaintiff’s inadequate performance. (Hoover Decl. at Y4). Wile
Plaintiff admts that he did not conplete the prograns, he
contends that he was unable to do so because he was not given
necessary information and, in fact, had been renoved fromthe
project before the deadlines. (Pl.’s Dep. at 193-197; Pl.’s
Resp. at 6). Plaintiff also characterizes the episode as the
begi nning of a “canpaign to undermne” him (Pl.’s Resp. at b5-
6). Notwithstanding that characterization, Plaintiff admts that
Hoover neither attenpted to sabotage him nor discrimnated
against himin any way. (Pl.’ s Dep. at 182, 200).

Plaintiff’s next major project involved creating progranms to
bring Venator into conpliance with the Health Insurance
Portability Protection Act (“H PPA’) (“H PPA Project”). The
ostensi ble project client was Donal d Kappel, a representative of
Venat or’ s busi ness departnent |ocated in MI|waukee, W sconsin.
During the H PPA Project, Plaintiff was directly supervised by
Matt Gardner (“Gardner”), who gave Plaintiff the instructions and
deadl ines for his work product.

As with the Canadi an Project, Plaintiff did not
satisfactorily conplete his work by the deadlines. Internal
testing on three separate occasions over six days reveal ed an
unacceptable error rate in Plaintiff’s prograns. (Gardner Dep.

at 20-23, 27-30). The errors resulted in Venator missing its



conpliance deadline and, ultimately, necessitated use of a
different programthan the one Plaintiff attenpted to wite.
(ILd. at 30). Although Plaintiff admtted that the errors were
still present in his prograns after the deadline, (Pl.’s Dep. at
320-21), he argues that his failure resulted froman el aborate
schene by MIls to set himup. Plaintiff further asserts that
Gardner took part in MIIs schene by purposefully destroying
Plaintiff’s program and then replacing it with one that Gardner
hi msel f had created in secret. (Pl.’s Resp. at 7-8).

Based on Plaintiff’s apparent progranmmng difficulties,
MIls wote a nmenorandum dated June 10, 1997 to Steve Heinm| |l er,
Director of Corporate Systens Devel opnent, nenorializing his
concerns about Plaintiff’s work to date. (Def.’s Ex. D-1). Two

1]

weeks later, Plaintiff received a “not neeting expectations” on
his performance review by MIls. (Def.’s Ex. D-2). The review
al so specifically outlined Plaintiff’s performance defi ciencies
in an attached nenorandum and infornmed Plaintiff that he could
be subject to disciplinary action, including termnation, if

i mprovenent was not shown. (Def.’s Ex. D-3).! Pursuant to that
review, MIls also informed Plaintiff that he woul d be

i medi ately enrolled in an in-house COBOL training course to

assist himin inmproving his programm ng skills.

L' Plaintiff refused to sign the eval uati on docunents because he “didn’t
feel they were correct.” (Pl.’s Dep. at 334). In addition, Plaintiff
testified that, although there was an area for enployees to comrent on their
eval uation, he did not nmake any comnments. (ld. at 333-334).
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Despite conpleting the training course, Plaintiff stil
struggled with his work. (See Gardner Dep. at 34-35; Gardner
Dep. Ex. 11, 12). In light of Plaintiff’s continuing problens,
Venator enrolled himin a second COBOL training course in
Phi | adel phia. (Pl.’s Dep. at 354). Upon conpletion of the week-
Il ong training course, Plaintiff was assigned to a project headed
by Dan Cale (“Cale”) (“Cale Project”). The Cale Project required
Plaintiff to wite four COBOL prograns by a set deadline. Once
again, Plaintiff failed to neet his deadline. (Cale Decl. at
14). Although Plaintiff admtted that he did not conplete the
project, he argues that the specifications were inadequate and
that he was denied access to certain helpful information. (Pl.’s
Dep. at 374-75; Pl.’s Resp. at 8-9).

Follow ng the Cale Project, Cale reported Plaintiff’s poor
performance to MIls. (Cale Decl. at Y4). Based on that report,
and Plaintiff’'s past failures, MIls recomended that Plaintiff
be fired. Walter Sprague, Assistant Vice President of Human
Resources, Heinmller, and Cale concurred with this
recommendati on, (Sprague Decl. at 9), and Plaintiff consequently
was term nated from Venator on Cctober 29, 1997.

Plaintiff apparently did not raise any clains of

di scrimnation against any party prior to his termnation.?2 He

2 In his deposition, Plaintiff stated that, while he was aware of
Venator’s anti-discrimnation policy and procedures, he did not know whet her
he ever mentioned the discrimnation he suffered before being fired. (Pl.’s
Dep. at 384-85, 414-415). There is no affirmative indication in the record or
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now expl ains that he did not conplain at the tine because he
wanted to avoid being | abel ed as a troublemaker. (Pl.’s Resp. at
18). Subsequent to his termnation, Plaintiff dual-filed a
charge of discrimnation with the Pennsyl vania Hunan Resources
Commi ssion (“PHRC’) and the Equal Enpl oynent Qpportunity

Comm ssion (“EECC’). After receiving his right to sue notice, he
filed the instant suit on Decenber 7, 1999. Plaintiff alleges in
his Conplaint that MIls subjected himto “constant and
unremtting negative comments and eval uati ons” that were based,

at least in part, on Plaintiff’'s race. (Conpl. at 112).

Al t hough not nentioned in his Response, Plaintiff testified at
his deposition that MIIls made a nunber of racist remarks,
including referring to the black community as a baby factory,
(Pl.”s Dep. at 234); stating that blacks are incapabl e of

t hi nking analytically, (ld. at 236); and warning Plaintiff not to
talk to white wonen, (ld. at 242-244). 1In his PHRC charge and
deposition, Plaintiff also nmakes a few tangential references to
agei st comments nade by Venator enpl oyees, (see PHRC charge at
13(b)(4); Pl.'s Dep. at 246, 327-29); however, |ike the alleged

raci st remarks, he does not raise these issues in his Response.

in Plaintiff’'s Response that he reported any acts of discrimnation to Venator
whi | e enpl oyed there.



DI SCUSSI ON

Legal Standard

A court shall grant summary judgnent only “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R Cv. P
56(c). For an issue to be “genuine,” it nust provide a
sufficient evidentiary basis for a reasonable jury to find for

t he non-noving party. See Anderson v. Liberty Lobby, Inc., 477

U S 242, 249, 106 S. C. 2505, 91 L. Ed. 2d 202 (1986).
Simlarly, a factual dispute is only “material” if it has the
potential of affecting the outcone of the case under the current
law. See id. at 248.

When construing a sunmmary judgnent notion, the court nust
draw all inferences and doubts in favor of the non-noving party.

See, e.qg., Aman v. Cort Furniture Rental, 85 F.3d 1074, 1080-81

(3d Cr. 1996). The non-noving party, however, nmay not nerely
rely on unsupported assertions, conclusory allegations, or
suspicions. Rather, to survive sunmary judgnent the non-novi ng
party must create “sufficient disagreenent to require subm ssion

[of the evidence] to a jury.” Liberty Lobby, 477 U S. at 251-52.

Failure to do so will result in a judgnment as a nmatter of |law for

the noving party “because the non-noving party has failed to nake



a sufficient showi ng on an essential elenment of her case wth

respect to which she has the burden of proof.” Celotex Corp. V.

Catrett, 477 U S. 317, 323, 106 S. C. 2548, 91 L. Ed. 2d 265

(1986) .

1. Title VII and ADEA d ai ns®

A Burden Shifting Framework

When eval uating race discrimnation clains under Title VII,
courts apply the famliar burden shifting framework announced in

McDonnell Douglas Corp. v. Geen, 411 U S. 792, 802, 93 S. C.

1817, 36 L. Ed. 2d 668 (1973). This sane general framework al so
applies with regard to clains under the ADEA.* Wth the

McDonnel I Dougl as test, the Suprenme Court “established an

all ocation of the burden of production and an order for the
presentation of proof in Title VIl discrimnatory treatnent

cases.” St. Mary's Honor Ctr. v. Hicks, 509 U S. 503, 506, 113

S. . 2742, 125 L. Ed. 2d 407 (1993). The test consists of

three steps: First, the plaintiff nust establish a prima facie

3 our analysis of Plaintiff's Title VIl clains applies with equal force
to Plaintiff’s PHRA clains. See, e.qg., Goosby v. Johnson & Johnson Med.,
Inc., 228 F.3d 313, 317 n.3 (3d Cr. 2000).

4 Although the Supreme Court has not specifically held that the
McDonnel | Dougl as anal ysis applies to ADEA cl ainms, see O Connor V.
Consolidated Coin Caterers Corp., 517 U S. 308, 311, 116 S. C. 1307, 134 L.
Ed. 2d 433 (1996) (assuning, wthout deciding, that MDonnell Douglas
framework applies to ADEA cases), the Third Circuit has repeatedly applied the
McDonnel | Dougl as analysis in such cases, see, e.q., Stanziale v. Jargowsky,
200 F.3d 101, 105 (3d Cir. 2000); Keller v. Oix Credit Alliance, 130 F.3d
1101 (3d Cir. 1997).




case of discrimnation. Second, once the prima facie case is
established, the defendant nust state a legitinmte, non-
discrimnatory reason for the adverse enpl oynent action.

Finally, if alegitimate, non-discrimnatory reason is offered,
the plaintiff nust come forward to show that the stated reason is
not the true one, but only a pretext for discrimnation. See

McDonnel | Dougl as, 411 U. S. at 802-04.

In this case, Venator appears to concede that Plaintiff has
made out at least a prima facie case under Title VII. Likew se,
there is no serious contention that Venator has failed to forward
a legitimte, non-discrimnatory reason for term nating
Plaintiff’s enploynment.®> As a result, we will focus our
attention on whether Plaintiff has denonstrated that Venator’s

reasons for firing himwere pretextual.

B. Pret ext Anal ysis

There are two ways a plaintiff can neet its burden at
summary judgnment with respect to establishing pretext. The
plaintiff nust point “to sone evidence, direct or circunstantial,
fromwhich a fact-finder would reasonably either: (1) disbelieve

the enployer’s articulated legitimte reasons; or (2) believe

SPlaintiff briefly argues that Venator failed to neet the second prong
of the McDonnell Douglas test. (Pl.’s Resp. at 15-16). However, Plaintiff’'s
argurment sinply takes issue with MIIs’ basis for firing Plaintiff. To the
extent that Plaintiff’s argunent is relevant, it is properly considered under
the third prong.




that an invidious discrimnatory reason was nore |likely than not
a notivating or determ native cause of the enployer’s action.”

Jones v. Sch. Dist. of Philadel phia, 198 F.3d 403, 413 (3d Gr.

1999) (quoting Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr.

1994) and Sheridan v. E.I. DuPont de Nenburs & Co., 100 F. 3d

1061, 1067 (3d Cir. 1996) (en banc)). The first prong of the
Fuentes test requires a plaintiff to show “such weaknesses,
inplausibilities, inconsistencies, incoherencies, or
contradictions in the enployer’s proffered legitimate reasons for
its actions that a reasonable factfinder could rationally find

themunworthy of credence.” Keller v. Oix Credit Alliance,

Inc., 130 F.3d 1101, 1108-09 (3d Gr. 1997). That show ng

requi res nore than just evidence that the enployer’s decision was
wrong or msguided. See id. (noting that factual dispute at

i ssue is “whether discrimnatory aninus notivated the enpl oyer,
not whet her the enployer is wse, shrewd, prudent or
conpetent.”). In other words, to succeed the plaintiff nust
denonstrate that “the enployer’s articul ated reason was not
merely wong, but that it was ‘so plainly wong that it cannot

have been the enployer’s real reason. Jones, 198 F.3d at 413
(quoting Keller, 130 F.3d at 1109).

Under the second prong of the Fuentes test, a plaintiff can
wi t hstand summary judgnent by showi ng that discrimnation was

nore |ikely than not the notivation behind the adverse enpl oynment
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action. See id. There are a nunber of ways by which this burden
can be nmet, including by show ng “that the enpl oyer previously
discrimnated against [the plaintiff], that the enpl oyer has
previously discrimnated agai nst other persons within the
plaintiff’s protected class, or that the enpl oyer has treated
nmore favorably simlarly situated persons not within the

protected class.” 1d. (quoting Sinpson v. Kay Jewelers, 142 F. 3d

639, 645 (3d Cir. 1998).

It is obvious fromthe record in this case that Plaintiff
has failed to neet either prong under Fuentes. The evidence of
pretext that Plaintiff provides — to the extent he provides any
—- can be categorized into two groups: (1) the alleged schene by
MIls and others to sabotage Plaintiff and (2) MIIs’ alleged
raci st and agei st statenents. Wth respect to the alleged schene
to undermine him Plaintiff argues that he was forced to endure
unr easonabl e deadlines, insufficient information, and various
acts of sabotage. (Pl.’s Resp. at 5-9). However, Plaintiff does
not cite, nor can the Court |ocate, any evidence within the
record to support these clains. At nost, Plaintiff disputes the
bases for his poor reviews and ultimate termnation. This is

insufficient to defeat summary judgnent. See Keller, 130 F. 3d

1108-09 (explaining that factual issue is not whether enployer’s
deci sion wi se or prudent, but whether it was notivated by

discrimnatory aninmus); Billett v. CIGNA Corp., 940 F.2d 812, 825
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(3d Gr. 1991) (noting that fact that enpl oyee disagrees with

enpl oyer’ s eval uati on does not prove pretext), overruled in part

on other grounds, St. Mary's Honor CGtr., 509 U S. 503 (1993);

Hi cks v. Arthur, 878 F. Supp. 737, 739 (E.D. Pa. 1995) (stating

that “an ill-formed decision or an ill-considered decision is not
automatically pretextual if the enployer gave an honest answer
for termnation.”). Moreover, Plaintiff’s position is further
underm ned by his own adm ssions that his direct supervisors did
not try to sabotage him nor were they discrimnatory. (See
Pl.”s Dep at 182, 200, 213, 220, 326). Sinply put, Plaintiff
fails to suggest any factual basis for believing that a schene
was perpetrated agai nst him

Wth respect to MIIs’ alleged racist coments, Plaintiff
states in his deposition and his PHRC charge — but notably, not
in his Response — that MIIls exhibited his racial aninus through
a handful of insensitive and bigoted statenents. Accepting
Plaintiff’s version of events as true, there is still no basis
for denying sunmary judgnent. Several courts in this Grcuit
have found that the nmere enunciation of simlar statements is not
sufficient to create a genuine issue of fact wwth regard to

pretext. See, e.qg., Fitchett v. Stroehnmann Bakeries, Inc.,

ClV.A No. 95-284, 1995 W 560028, at *5 (E.D. Pa. Sept. 20,

1995); dark v. Hess Trucking Co., 879 F. Supp. 524, 532-533

(WD. Pa. 1995). Li kewi se, there is no evidence what soever that
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t hese comments were |inked, tenporally or otherwi se, to the

decision to fire Plaintiff. See, e.q., Ezold v. Wl f, Bl ock,

Schorr & Solis-Cohen, 983 F.2d 509, 545 (3d Gr. 1992) (“Stray

remarks . . . by decisionnakers unrelated to the decision process
are rarely given great weight, particularly if they were nmade
tenporally renote fromthe date of decision.”); Briody v.

Anerican Gen. Fin. Co., No. CV.A 98-2728, 1999 W 387269, at *5

n.11 (E.D. Pa. May 28, 1999) (sanme, citing Ezold); see also

Keller, 130 F.3d at 1111-12 (supervisor’s agei st conment that was
unrel ated to term nation, unsupported by other evidence, and nade
mont hs before plaintiff’s discharge was insufficient to show
pretext). In the face of docunented, uncontradicted evidence of
Plaintiff’s repeated performance failures, Plaintiff has offered
only conjecture and wholly unsupported all egations.® Because
Plaintiff has not shown any weaknesses in Venator’s proffered
reasons for termnating him nor shown that discrimnation was
nmore likely than not the notivating reason behind his

termnation, we wll grant Venator’s Mdtion with respect to his

6 W pause to observe that, anong Plaintiff's exhibits, is a large

col l ection of cartoon drawi ngs that he has |abeled “Cartoon Illustration by
Homer Rose.” (Pl.’s Ex. B). The draw ngs crudely depict various types of
racially insensitive behavior by enployees in an office setting. |In at |east

one such drawi ng, the nane “Wolwrth” appears. Plaintiff does not cite to
this exhibit in his Response or nmake any other reference to it. Furthernore,
Plaintiff admits in his deposition that these cartoons have no rel evance to
this case and that -— contrary to the title of the exhibit — he did not draw
the cartoons, but rather copied themout of a book and superi nposed

Def endant’ s name onto them This exhibit is at best conpletely irrelevant and
at worst a weak attenpt to mislead this Court. Wile we will take no action
with respect to this matter, Plaintiff and Plaintiff’s counsel are referred to
t he Pennsyl vani a Rul es of Professional Conduct and are advi sed that another
court faced with simlar conduct may not be so | enient.

13



Title VIl and ADEA di scrimnation clains.

C. Hostile Work Environnent C aim

To make out a successful hostile work environnent claim a
plaintiff nust establish that (1) he suffered intentional
di scrim nation because of his nenbership in a protected class;
(2) the discrimnation was pervasive and regular; (3) the
discrimnation detrinentally affected the plaintiff; (4) the
di scrimnation woul d have detrinentally affected a reasonabl e
person of the sane protected class in that position; and (5) the

exi stence of respondeat superior liability. Bonenberger v.

Pl ynout h Townshi p, 132 F.3d 20, 25 (3d Cr. 1997) (citing Andrews

v. Gty of Philadel phia, 895 F.2d 1469, 1482 (3d Cr. 1990)).

Here, granting Plaintiff every benefit of the doubt, he has
failed to establish the el enments above. Indeed, Plaintiff does
not even address his hostile work environnment claimin his
Response. To the extent that Plaintiff has not abandoned this
claim it is clear that the record does not support it. Even
under the nost charitable view of the record before us, there is
no evidence of the sort of extrenme conduct that could reasonably
be considered to constitute a “change in ternms and conditions of

enpl oynent.” Farragher v. Gty of Boca Raton, 524 U.S. 775, 788,

118 S. C. 2275, 141 L. Ed. 2d 662 (1998) (noting that standards

for judging hostility under Title VIl will “filter out conplaints
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attacking the ordinary tribulations of the workplace, such as the
sporadi ¢ use of abusive language . . . .”) (internal quotations

omtted); see also Saxe v. State College Area Sch. Dist., 240

F.3d 200, 205 (3d Cir. 2001) (noting that “Title VII is not
violated by the ‘nere utterance of an . . . epithet which
engenders of fensive feelings by an enpl oyee’ or by nere

“di scourtesy or rudeness,’ unless so severe as to constitute an
obj ective change in the conditions of enploynent.”) (quoting
Farragher, 524 U. S. at 787). Accordingly, we will grant
Defendant’s Motion with respect to the hostile work environnent

claim’

CONCLUSI ON
For the foregoing reasons, we will grant Venator’s Motion
for Summary Judgnent in its entirety. An appropriate order

foll ows.

7 Because we will grant summary judgnent in favor of Venator on all of
Plaintiff’s substantive clainms, we need not address any issues regarding
damages.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HOMER ROSE,
Plaintiff, : ClVIL ACTI ON
v. : No. 99- 6226
WOOLWORTH CORP. |
Def endant .
ORDER
AND NOW this day of April, 2001, upon

consi deration of Defendant’s Mtion for Summary Judgnent
(Docunment No. 14), and Plaintiff’s Response thereto, it is hereby

ORDERED that the Motion is GRANTED in its entirety.

BY THE COURT:

J. CURTIS JOYNER, J.
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