IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARCLE LEVI TZ, personal : ClVviL ACTI ON
representative of decedent BEVERLY :
QUI NN and executrix of the ESTATE :
OF BEVERLY QUI NN
V.

NATI ONW DE | NSURANCE COVPANY ; NO. 01-22

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. April 11, 2001

On May 7, 1999, plaintiff’s decedent, Beverly Quinn
(“Quinn”), was a passenger in a car driven by G etchen Bussard
and owned by Donald Bussard (“Bussard”); both Quinn and G etchen
Bussard were killed when their car was struck by a truck operated
by Manfred Qppenhei m (“ Oppenhei nf) and owned by Oaen B. Hol conb
(“Hol conb”). Oppenhei mand Hol conb were insured by Carolina
Casual ty I nsurance Conpany (“Carolina Casualty”); it filed a
conplaint in interpleader and deposited the full anount
of the policy (one mllion dollars) with the court.

Plaintiff, the Estate of Getchen Bussard, and all other
possi bl e claimants agai nst the fund were joined as parties-
defendant in the interpleader action. 1In allocating the
i nterpl eader funds, plaintiff’'s actual damages were val ued at
$998, 239. 00; her pro rata share of the $1, 000, 000. 00 i nsurance

proceeds was $154, 000.00. Plaintiff now brings this declaratory



j udgnment action agai nst Nationw de | nsurance Conpany

(“Nationw de”), insurer of the Bussard vehicle, for underinsured
notori st benefits in the amount of $844,239.00, the difference
between the valuation of plaintiff’s claimand the anount awarded
in the interpleader action. Both parties have noved for summary
j udgnent .

BACKGROUND

The May 7, 1999, accident involved nunmerous parties.
Carolina Casualty, insurer of Oppenhei mand Hol conb, instituted
an i nterpleader action and deposited the full policy coverage,
one mllion dollars, with the court. Mny of the parties
involved in the accident submtted clains for personal injuries
and property damage; they were referred to the Honorable M Faith
Angel |, United States Magi strate Judge for the Eastern District
of Pennsylvania, for valuation and assessnent of damages. Judge
Angel|l filed a Report and Recommendation (“R & R’) approved by
this court by Order dated October 30, 2000.

On Cctober 31, 2000, plaintiff forwarded a copy of this
court’s Cctober 30, 2000 Order to Nationw de and nmade a demand
for underinsured notorist benefits in the anount of $844, 239. 00,
the difference between the value of the Estate's clains as
determned by this court and the pro rata award it received.

Nati onwi de, claimng it was not bound by this court’s
determi nation of the value of the clains in the interpl eader

action, has refused to pay that anmount. Nationw de requested

-2



di scovery on the asserted clains; plaintiff refused to conply
with the discovery requests. Both parties noved for summary
judgnent shortly after the Answer to the Conplaint was fil ed.

For the reasons set forth below, plaintiff’s notion for summary

judgnent will be denied and defendant’s notion for summary
judgnment will be granted.

DI SCUSSI ON
A St andard of Revi ew

Summary judgnent is appropriate if there are no genui ne
i ssues of material fact and the evidence establishes that the
moving party is entitled to judgnent as a matter of |law.  See

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). The

parties concede that no issues of material fact exist and the
issue is one purely of |law whether issue preclusion bars
relitigation of the value of plaintiff’s claim

B. | ssue Precl usion

In a diversity action,! Pennsylvania | aw on issue preclusion

applies. See Public Serv. Miutual Ins. Co. v. Cohen, 616 F.2d 704

(3d Cir. 1980) (approving application of Pennsylvania issue
precl usion principles to determ ne whether a prior Maryland court
decision collaterally estopped relitigation in a diversity action

filed in the Eastern District of Pennsylvania). See also Ranger

Ins. Co. v. General Accident Fire and Life Assurance Corp. Ltd.,

Plaintiff is a citizen of Pennsylvania, defendant is a
citizen of Onhio, and the armount in controversy exceeds $75, 000.
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800 F.2d 329, 330 (3d G r. 1986) (applyi ng Pennsyl vani a i ssue
preclusion principles to a diversity action in which defendant
i nsurance conpany cl ained a prior Pennsylvania state court
deci sion had conclusively determned an issue related to

I nsurance cover age).

Under Pennsylvania law, for a prior adjudication to preclude
a party fromrelitigating an issue:

(1) the issue decided in the prior adjudication nust be

identical to the one |ater raised;

(2) the judgnent in the prior action nust have been final;

(3) the party agai nst whom preclusion is being asserted nust

have been a party to the prior action or in privity with a

party in the prior action; and

(4) the party against whomit is asserted nust have had a

full and fair opportunity to litigate the issue in the prior

action.
See id. at 330-331; Cohen, 616 F.2d at 707.

The parties do not dispute that the issue raised here (the
value of plaintiff’s claim is identical to an issue raised in
the interpleader action, nor do they dispute that the judgnent in
the interpleader action was final. Further, the parties agree
that Nationwi de was not a party to the interpleader action. The
di sagreenents are whether Nationwide was in privity with
plaintiff or the Bussard Estate, parties to the interpl eader
action, and/or could have intervened in the interpleader action
and had a full and fair opportunity to contest the val ue of the
Qui nn cl ai ns.

1. Privity

Nati onwi de was not a party to the interpleader action, but
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its insureds, plaintiff and (the Estate of) G etchen Bussard
were. “[U nder Pennsylvania law,] insurers and insureds are in
privity for assessing the [issue preclusion] consequences of the
prior adjudication of a particular issue unless in that prior

adj udication the interests of the insured and insurer conflicted
on that issue.” Ranger, 800 F.2d at 331-32(summary | udgnent
based on collateral estoppel denied for lack of privity between
i nsurer and insured because of conflicts of interest in prior

proceeding). See also Bracciale v. Nationwide Miutual Fire Ins.

Co., No. Gv. A 92-7190, 1993 W 323594 at *13-14 (E. D. Pa. Aug.
20, 1993) (Yohn, J.)(insurer not estopped fromraising issue of

i ntentional versus negligent conduct of its insured in defending
i ndemmity claimwhen the insurer did not defend its insured in
the underlying action determning the insured’ s liability); Aetna

Life and Casualty Ins. Co v. MCabe, 556 F. Supp. 1342, 1348-52

(E.D. Pa. Jan. 31, 1993)(Shapiro, J.)(insurer who defended
insured in nedical mal practice action was barred from
relitigating whether the insured’ s m sconduct occurred in the
course of treatnent, an issue specifically decided by the jury,
but the insurer was not barred fromrelitigating whether the

m sconduct was negligent or intentional, an issue not decided in
t he underlying action).

2. Full and Fair Opportunity to Litigate the |ssue

Plaintiff also argues Nationwi de was able to intervene in

in the interpleader action to protect its interests and it
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therefore had a full and fair opportunity to litigate the val ue
of the Quinn Estate claim Pl.’s Meno. at 7. Plaintiff contends
that under Fed. R Civ. P. 24, Nationw de could have intervened
because the determ nation of the value of the Quinn clains and
the anobunt paid to the Estate of Quinn in the interpleader action
woul d “directly affect [the Estate’s] claimfor underinsured
nmotori st benefits and inpair [Nationwi de’s] ability to protect
its interest in regards (sic) to those benefits.” |d.

Fed. R Cv. P. 24(a) provides that a party, upon tinely
application, may intervene as of right when

the applicant clains an interest relating to the property .

which is the subject of the action and the applicant is

so situated that the disposition of the action may as a

practical matter inpair or inpede the applicant’s ability to

protect that interest, unless the applicant’s interest is

adequately represented by existing parties.
Fed. R Cv. P. 24(a). Additionally, an applicant may be
permtted to intervene, upon tinely application, when “an
applicant’s claimor defense and the main action have a question
of law or fact in common.” Fed. R Cv. P. 24(b). Nationw de
was notified of the pendency of the interpleader action by its
insured, the Estate of G etchen Bussard, as early as Novenber 18,
1999. PlI.’s Menmo at Ex. J. |If Nationw de had noved for
perm ssive intervention under Rule 24(b), barring objection by
any party, such intervention would Iikely have been permtted.

Nat i onwi de had notice and opportunity to intervene.

However, intervention is not necessary to protect a party from



collateral estoppel. See Janney Montgonery Scott, Inc. v.

Shepard Niles, Inc., 11 F.3d 399, 410 (3d Cr. 1993)(joinder of a

parent conpany in an action against its subsidiary was not
conpul sory).

| f Nationwi de had intervened in the interpleader action, its
interests would have been in conflict with those of its insureds,
the Estates of Quinn and Bussard, and Nationw de m ght have been
subject to liability for bad faith. The interest of both the
Estates of Quinn and Bussard was to maxi m ze the value of their
clains; Nationwide' s interest, with regard to any subsequent
claimfor underinsured notorist benefits, was to m nimze such

cl ai ms. See e.q., Cooper Laboratories, Inc. v. Internat’l

Surplus Lines Ins. Co., 802 F.2d 667, 675 (3d G r. 1986)(an

i nsurer defends an insured in an underlying action at the
insurer’s peril when the insurer contends the scope of coverage

and correlative duty to defend are at issue); Bell v. Comerci al

Ins. Co. of Newark, N.J., 280 F.2d 514, 515-16 (3d G r. 1960)(an

insurer defending its insured in a lawsuit arising out of a notor
vehi cl e acci dent “does not have an absolute right to risk the
insured’s financial well-being; the insurer[ has an] obligation
of good faith . . . .7).

Plaintiff contends there was a conmon interest between the
Bussard Estate and Nationwide to mnimze the value of the Quinn
Estate claim Pl.’s Meno at 9. Even though the Bussard Estate

m ght have been entitled to a larger portion of the interpl eaded
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funds had the Quinn Estate’s share been reduced, it is unclear
that this fact al one would have provided the sane incentive to
the Bussard Estate to challenge the Quinn Estate’ s claimas

Nat i onw de woul d have had to challenge it. The Bussard and Qui nn
famlies were friends; the Bussard Estate did not have the sane
incentive as Nationwide to litigate and m nim ze the value of the
Qinn claimin the interpleader in view of the availability of
underinsured notorist benefits to both claimants. Def.’s Meno at
9. Moreover, Nationw de could not encourage Bussard’'s chall enge
to Quinn, who was also its insured.

Had Nationwi de intervened in the interpleader action and
provi ded separate representation for the Estates of Bussard and
Quinn, its interests would still have been in conflict with those
of its insureds. Appointed counsel would have had to seek the
hi ghest valuation of the Estates’ clainms in good faith, but the
Estates |likely would not have directed appoi nted counsel to fight
to mnimze the other’s claim Nationw de could not adequately
protect its interests in the interpleader action w thout acting
in bad faith toward its insureds by intervening on its own behalf

to minimze both of its insureds’ clains.? This conflict

2The Third Circuit has conpared the determ nation of the
privity factor in collateral estoppel analyses to Fed. R Gv. P.
19(a)(2)(i) joinder. See Janney, 11 F.3d at 410. Fed. R Civ.
P. 19(a)(2)(i) provides that

[a] person who is subject to service and whose joinder wll
not deprive the court of jurisdiction over the subject
matter of the action shall be joined as a party in the
action if . . . the person clains an interest relating to
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prevents Nationw de from being deened in privity with either of
its insureds. Neither did Nationw de have a full or fair
opportunity to litigate the value of plaintiff’s claimin the
i nterpl eader action.

Nationwi de is not collaterally estopped fromlitigating the
val ue of the Quinn Estate claimfor underinsured notorist
benefits.

CONCLUSI ON

Because Nationw de was not in privity with its insureds and
because a conflict of interest prevented it fromintervening with
a full and fair opportunity to litigate the value of plaintiff’s
claimin the prior interpleader action, Nationw de cannot be

precluded fromrelitigating the value of plaintiff’s claimfor

the subject of the action and is so situated that the

di sposition of the action in the person’s absence may . .
as a practical matter inpair or inpede the person’s ablllty
to protect their interest.

| f under Rule 19(a)(2)(i), “the court finds that an absent
party’s interest will be inpaired and inpeded if it is not joined

it inplicitly indicates that the absent party’'s interests
are not sufficiently protected in its absence.” Janney, 11 F.3d
at 410.

Privity in the context of collateral estoppel is simlar;
“if another court is later to invoke issue preclusion on the
basis of privity, it will have to determ ne that the absent
party’s interest was adequately protected by a party to the
previous litigation.” 1d. Nationw de was unnecessary to the
determi nation of the value of plaintiff’s claimin the
i nterpl eader action, and had it intervened in that action, it
woul d have had to act contrary to the interests of its insured(s)
to protect its own interests as the provider of underinsured
not ori st cover age.
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underinsured notorist benefits. Summary judgnment will be denied
plaintiff; summary judgnent wll be granted in favor of
def endant .

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CARCLE LEVI TZ, personal : ClviL ACTI ON
representative of decedent BEVERLY :

QUI NN and executrix of the ESTATE

OF BEVERLY QUI NN

V.

NATI ONW DE | NSURANCE COVPANY ; NO. 01-22

ORDER

AND NOW this 11th day of April, 2001, for the reasons
stated in a Menorandumfiled this day, it is ORDERED that:

1. Plaintiff's notion for summary judgnent [Docket #4]
i s DEN ED.
2. Def endant’s cross-notion for summary judgnent [ Docket

#6] i's GRANTED.

3. The action is DI SM SSED wi t hout prejudice to
arbitration

4. Def endant wai ved any statute of limtations
defense on the record on April 6, 2001.

5. The Cerk’s Ofice is directed to mark this case
CLOSED.

S.J.






