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On March 21, 2000, plaintiff Ronald J. Srein (“Srein”),

filing this action agai nst defendants Charlotte Silvermn

(“Silverman”) and Cathryn Hartt Silverman (“Hartt-Silverman”),!?

al | eged breach of contract, negligence, fraud, conversion,

conspiracy, ERISA violations, R CO violations, gross negligence,

breach of duty, and unfair trade practices arising out of their

i nvol venent in FINDCO, Inc. (“FINDCO), a fraudulent viatical

i nsurance operation. The factual allegations, |egal causes of

action and danages plead by Srein in this action are the sane as

those in a previous action entitled Srein v. FINDCO Inc., Cvil

Action No. 97-3802, US.D.C, ED Pa. (“Sreinl”). In Srein |,

only Craig L. Silverman and FI NDCO were named as defendants. On

! Craig L. Silverman and FINDCO, Inc. were al so naned as
defendants in this action but were disn ssed on the basis of res
judicata by Order dated Novenmber 17, 2000.



May 8, 2000, the court entered a default judgnent in that action,
in favor of Srein, in the amobunt of $1,664,074.01.°2

Also on May 8, 2000, a default was entered in this action
because neither Silverman nor Hartt-Si|lverman had noved,
answered, or otherwi se plead. Srein then filed an application
for the entry of default judgnment in the anmount of $1, 664, 074.01
plus interest and court costs; a hearing was schedul ed for
Novenber 17, 2000. On Novenber 16, 2000, Silverman and Hartt-
Silverman noved to set aside the entry of default. No default
j udgnent has been entered in this action.

Dl SCUSSI ON

A.  Legal Standard

Fed. R Cv. P. 55(c) provides: “For good cause shown the
court may set aside an entry of default, and, if a judgnent by
default has been entered, may |likew se set it aside in accordance
with Rule 60(b).”

The court nust consider: “(1) whether |lifting the default
woul d prejudice the plaintiff;(2) whether the defendant has a
prima facie neritorious defense; (3) whether the defaulting
def endant’ s conduct is excusable or cul pable; and (4) the

ef fecti veness of alternative sanctions.” Entasco Ins. Co., V.

Sanbrick, 834 F.2d 71, 73 (3d Gr. 1987). A default is not

2 After a hearing on danmges, Srein was awarded the anount
of $1, 445,980. 32 in conpensatory damages, treble danages and
prej udgnent interest, and $218,093.69 for counsel fees and costs.
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favored, and doubt should be resolved in favor of setting aside
the default and reaching a decision on the nerits. Go0Ss V.

Stereo Conponent Sys., Inc., 700 F.2d 120, 122 (3d Cr. 1983). A

default is nore readily set aside than a default judgnent. See

M ke Rosen & Assoc. v. Onega Builders, Ltd., 940 F. Supp. 115,
120- 121 (E.D. Pa. 1996).
B. Prejudice to Plaintiff

Prejudice can be shown through loss or destruction of
evidence, increased potential for fraud and collusion, or

substantial reliance upon the entry of default. See Atlas

Communications, Ltd. v. Waddill, No. Civ. 97-1373, 1997 WL 700492

at *2 (E.D. Pa. Oct. 31, 1997) (Shapiro, J.); MKke Rosen, 940 F
Supp. at 118. Srein argues that he will be prejudi ced because
setting aside the default will allow Silverman and Hartt-
Silverman “to continue to |loot the assets of FINDCO and conti nue
to spend the assets they diverted from FINDCO and investors |ike
Srein.” Pl. Qop. to Def. Mt. at 8.

At the Novenber 17, 2000 hearing, this court inforned
Silverman and Hartt-Silverman that an order setting aside the
default woul d be contingent on agreenent by Silverman and Hartt-
Silverman to withhold transferring assets until final judgnent in
this action. 1In addition, Srein’s judgnent agai nst FlI NDCO and
Craig Silverman in Srein |, alleviates the potential for

Silverman and Hartt-Silverman “to continue to | oot the assets of



FI NDCO. "3 Wth Silverman’s and Hartt-Si|lverman’ s agreenent not
to transfer assets, and the judgnent obtained by Srein in Srein
I, prejudice to Srein if the default were set aside has not been
denonstr at ed.
C. Def endants’ Cul pabl e Conduct

Def endants’ conduct is not cul pable if caused by m stake or

excusabl e neglect. See Feliciano v. Reliant Tooling Co., 691

F.2d 653, 656 (3d Cir. 1982); Atlas Communi cations, 1997 W

700492, at *2. Mere negligence is insufficient to constitute
cul pabl e conduct; willfulness or bad faith is required. M Kke

Rosen, 940 F. Supp. at 118; Atlas Conmuni cations, 1997 W. 700492,

at *2.

Silverman clains her failure to answer is due to inproper
service of the conplaint. A default “entered when there has been
no proper service of the conplaint is, a fortiori, void, and

shoul d be set aside.” Gold Kist, Inc. v. Laurinburg Gl Co.,

Inc., 756 F.2d 14, 19 (3d G r. 1985).
Federal Rule of G vil Procedure 4(e)(2) provides for service
of original process:

by delivering a copy of the summons and of the
conplaint to the individual personally or by
| eaving copies at the individual’s dwelling
house or usual place of abode with sone person
of suitable age and discretion then residing

3 At the Novenber 17, 2000 hearing, this court noted that
plaintiff could file a notion to enjoin all defendants from
transferring assets. No notion has been fil ed.
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therein or delivering a copy of the sumobns

and of the conplaint to an agent authorized by

appoi ntnent of by law to receive service of

process.

The Return of Service Affidavit for Silverman states that

t he summons was served on “ANNA FAGAN (CO RESI DENT).” Def. Mot.
to Set Aside at Exhibit C. Silverman deni es Anna Fagan has ever
been a resident of her hone. Def. Mdt. to Set Aside at Exhibit
D. \Wen service is nmade by | eaving copies of the sumons and
conplaint at defendant’s honme with sone person of suitable age
and discretion, the person with whomthe papers are |eft nust

actually be a resident of defendant’s hone, and not nerely

present at the tinme of service. See Lachick v. MMnagle, No.

GCv. 97-7369, 1998 W. 800325 at *1 (E.D. Pa. Nov. 16,
1998) (Broderick, J.). Service on Silverman m ght be i nproper.
It is averred that Silverman’s poor health over the past
three years has affected her nenory. Def. Mdt. to Set Aside at
Exhibits D. Silverman has no recollection of personally
recei ving any docunents relating to this action or being given
any docunents by Anna Fagan. Def. Mdtt. to Set Aside at Exhibit
D. Because there is doubt that Silverman was properly served,
and her failure to respond was not willful, Silverman’ s conduct
is sufficiently excusable to vacate a default not yet reduced to
j udgnent .

Hartt-Silverman clains that she mistakenly relied on her



husband’ s assurances that his |lawers would resolve this matter.*
Def. Mot. to Set Aside at Exhibit G Hartt-Silverman asserts
that M. Silverman assured her that he had taken care of the
lawsuit. [d. Wen confronted, M. Silverman ignored Hartt-
Silverman’s requests for witten confirmation that the issue was
resolved. 1d. Despite her nunerous attenpts to contact M.
Silverman’s attorney to inquire into this matter, Hartt-Silvermn
di d not becone aware that this claimwas still active until
Novenber 6, 2000, when she pronptly retained counsel. |1d.

While Hartt-Silverman’s trust in M. Silverman appears to
have been m splaced, her failure to file a tinely response was
not willful or in bad faith. Hartt-Silverman's actions are
sufficiently excusable to vacate a default not yet reduced to
j udgnent .

D. Meritorious Defense
A neritorious defense is one which, if established at trial,

woul d conpletely bar plaintiff’s recovery. See United States v.

$55,518.05 in U S. Currency, 728 F.2d 192, 195 (3d Gr. 1984). A

conpl ete defense is required because it would be pointless to set
aside the default if the defendants could not denonstrate the
possibility of winning. [|d.

Silverman and Hartt-Silverman offer two interrel ated

4 Hartt-Silverman’s husband, Craig Silverman, was fornerly
a naned defendant in this action.

6



defenses: (1) this court |acks personal jurisdiction over them
because they have al nbst no contact wi th Pennsyl vania; and (2)
they had no involvenent in the operation of FINDCO and no

busi ness dealings with Srein. Def. Mt. to Set Aside at 10-11
Whet her the court has personal jurisdiction over the defendants
is largely dependent on the defendants’ |evel of involvenent with
FI NDCO. Defendants will be successful at trial if they can
denonstrate that they were not involved with the fraudul ent
activities of FINDCO Although Srein has presented evidence to
the contrary, Silverman and Hartt-Silverman need not show t hat
they will prevail; they only need to assert a defense that is not

“facially unneritorious.” D xon v. Philadel phia Housing Auth.,

185 F.R D. 207, 209 (E.D. Pa. 1999). Defendants have advanced a
def ense which, if successful, would bar Srein fromrecovering at
trial.
E. Ef fecti veness of Alternative Sanctions

“[T]he Third Crcuit has nade clear that courts should try
to find sone alternative to the sanction inposed by an entry of

default and the subsequent default judgnent.” Charowsky v.

Kurtz, No. Cv. 98-5589, 1999 W. 1038334 at *3 (E.D. Pa. Nov. 8,
1999). Because the defendants have denonstrated that the default
shoul d be set aside, there is no need to consider alternative

sancti ons.



Concl usi on
The defendants have satisfied the criteria for setting aside

an entry of default. Defendants’ notion will be granted.
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AND NOW this 11th day of April, 2001, upon consideration of
defendants’ notion to set aside the entry of default, and
plaintiff’s opposition thereto, it is ORDERED that defendants’

nmotion to set aside entry of default is GRANTED, contingent on

their agreenent not to transfer assets until final judgnent.

Norma L. Shapiro, S.J.



