IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD F. SHELLHAMVER : CViIL ACTI ON
V.
LACROSSE FOOTWEAR, | NC. : No. 99-4909

MEMORANDUM AND ORDER

J. M KELLY, J. APRI L , 2001
Presently before the Court is the Motion In Limne to
Preclude Certain Evidence filed by the Defendant, LaCrosse
Footwear, Inc. (“LaCrosse”). LaCrosse argues that the follow ng
evi dence should be excluded fromtrial: (1) any testinony by
current and fornmer custoners of the Plaintiff, Donald F
Shel | hanmer (*“Shell hammer”); (2) all of the circunstances
regardi ng Shel | hamer’s enpl oynent with LaCrosse between 1982 and
1992, including testinony regarding his performance and the
circunstances of his termnation, with the exception of certain
enunerated facts; (3) comments allegedly made by a LaCrosse sal es
manager to Shell hammer in 1991 or 1992 about the date of
Shel | hammer’ s planned retirenent; and (4) any evidence that
contradi cts Shell hammer’ s adm ssion that he was an i ndependent
contractor, rather than an enpl oyee of LaCrosse, in 1997 and
1998. For the followi ng reasons, the Mdtion is denied in part

and granted in part.



| . BACKGROUND

Shel | hammer was enpl oyed as a shoe sal esperson by LaCrosse
from 1982 to 1992, at which tinme LaCrosse term nated
Shel | hammer’ s enpl oynent. Shel | hammer sued LaCrosse, alleging
age discrimnation. The parties settled the case in 1993. The
terms of the settlenent, nenorialized in a Settl enent Agreenent
and Rel ease, included paynents over tine to Shell hammer and
Shel | hammer’ s agreenent not to apply to work for LaCrosse.

In 1993, Shell hammer started a business selling shoes as a
manuf acturer’s representative. In 1994, he started to represent
PRO TRAK Cor poration (“PRO TRAK"), selling the Lake of the Wods
product line. Shell hamrer received 1099 forns from PRO TRAK and
deduct ed expenses from gross receipts to determne his profit.
Shel | hammer al so represented ot her manufacturers between 1994 and
1996.

In 1997, LaCrosse acquired PRO TRAK, including the Lake of
t he Wods product line. LaCrosse continued to facilitate sales
t hrough PRO TRAK' s network of independent sal es representatives,
i ncl udi ng Shel | hammer. David Fl aschberger (“Flaschberger”),
LaCrosse’s Vice President of Human Resources, recogni zed
Shel | hammer’ s nane at the tinme of the PRO TRAK acqui sition
because Fl aschberger was responsi ble for maintaining the
Settl ement Agreenent. Flaschberger reviewed the Settl enment

Agreerment and concl uded that Shell hammer’s conti nued



representation of the Lake of the Wods |ine would not violate
it. Shellhamrer testified that LaCrosse prevented himfrom
representing other shoe |ines.

In 1998, LaCrosse elimnated the Lake of the Wods product
line and decided to consolidate the Lake of the Wods products
and sales force. Lake of the Wods representatives were all owed
to apply for sales positions as enpl oyees of LaCrosse.
Shel | hanmer applied for one of the sales positions. Flaschberger
tol d Shell hammer that LaCrosse would not consider himfor a

position because of the Settl enent Agreenent.

1. DI SCUSSI ON

A. Shel | hammer’ s Forner and Current Custoners

First, LaCrosse argues that any testinony by Shel |l hamrer’s
current and fornmer custoners should be excluded. LaCrosse
asserts that those w tnesses have no personal know edge regarding
Shel | hammer’s clains in this case and, therefore, are irrelevant.
To establish a prima facie case of retaliation under the Age
Discrimnation in Enploynent Act (“ADEA’), 29 U S.C. 88 621-626
(1994), a plaintiff nust show (1) that he engaged in protected
activity; (2) adverse action by the enployer either after or
cont enporaneous with the enployee’s protected activity; and (3) a
causal connection between the enpl oyee’s protected activity and

t he enpl oyer’s adverse action. Barber v. CSX Distrib’'n Servs.,




68 F.3d 694, 701 (3d Cr. 1995). Accordingly, such testinony is
irrelevant to Shell hanmer’s retaliation claim

Shel | hammer al so cl ai ms, however, that LaCrosse violated the
ADEA by inproperly refusing to hire himfor an enpl oynent
position in 1998. Under an ADEA claim a plaintiff establishes a
prima facie case by denonstrating that: (1) he is over 40; (2) he
is qualified for the position in question; (3) he suffered an
adverse enpl oynent decision; and (4) he was replaced by a
sufficiently younger person to create an inference of age

di scri m nati on. Senpi er v. Johnson & H ggins, 45 F.3d 724, 728

(3d Cr. 1995). Testinony by Shell hanmer’s former and current
custoners nmay be relevant as to his qualifications. Such

testi nony, however, should be limted to Shell hamrer’s custoners
in 1994 to 1998 and should not include custonmers dating back to

his initial enploynment with the LaCrosse from 1982 to 1992.

B. Shel | hammer’'s Previ ous Enpl oynent Wth LaCrosse

Second, LaCrosse argues for the exclusion of testinony
concerni ng Shell hammer’s enpl oynent with LaCrosse from 1982 to
1992. Specifically, LaCrosse wants to exclude testinony
regardi ng Shel | hamrer’ s performance and the circunstances of his
termnation in 1992. LaCrosse is not opposed, however, to
al l owi ng Shel l hanmrer to testify that: (1) he was enpl oyed by

LaCrosse from 1982 to 1992; (2) he was termnated in 1992; (3) he



filed an EECC charge and | awsuit claimng age discrimnation in
1992; (4) he dism ssed the lawsuit and entered into a Settl enent
Agreenment with LaCrosse in 1993; and (5) the terns of that

Settl| enment Agreenent.

The specific circunstances of Shell hammer’s enpl oynent with
LaCrosse from 1982 to 1992, and the details of his term nation,
are irrelevant to his present clains, the prima facie el enents of
whi ch are outlined above. Shell hammer sued LaCrosse in 1992 and
subsequently settled in 1993. Therefore, Shell hammer is barred
fromreasserting his original 1992 clainms and may not introduce

evi dence beyond what is necessary to state his present clains.

C. Manager's Statenents

Third, LaCrosse argues for the exclusion of evidence
concerni ng statenents regardi ng Shell hammer’s retirenent nmade by
a LaCrosse manager in 1991 or 1992. Shel |l hamer agrees with
LaCrosse’s request for exclusion and will not offer evidence of

t hose specific statenents.

D. Evi dence That Shel |l hammer Was An Enpl oyee

Fourth, LaCrosse argues that Shell hanmer shoul d be precl uded
fromoffering any evidence or testinony that contradicts his
deposition testinony that he was an i ndependent contractor from

1994 to 1997. LaCrosse, in a previous Mdttion for Summary



Judgnent, asserted that Shell hammer was unable to produce
sufficient evidence to denonstrate that he was an enpl oyee of
LaCrosse. Wiile Shell hanmer’ s opinion as to whether or not he
was an enpl oyee of LaCrosse is relevant as to his credibility,
the issue will be decided based upon those factors enunerated in

Cox v. Master Lock Co., 815 F. Supp. 844 (E.D. Pa.), aff’'d, 14

F.3d 46 (3d Cir. 1993). The District Court denied LaCrosse’s
Motion for Summary Judgnent, concluding that a reasonable jury
could find that Shell hamrer was a LaCrosse enpl oyee entitled to
protection under the ADEA. The question of whether Shel |l hamrer
was a LaCrosse enpl oyee or an independent sales representative is
therefore a triable issue that is essential to his claim
Shel | hammer will be permtted to introduce evidence at trial in
support of his argunent. Accordingly, evidence of Shell hanmer’s
claimthat he was an enpl oyee of LaCrosse in 1997 and 1998 wil |

not be excl uded.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD F. SHELLHAMVER E ClVIL ACTI ON
V. :
LACROSSE FOOTVEAR, | NC. ; No. 99-4909
ORDER
AND NOW this day of April, 2001, in consideration of

the Motion In Limne to Exclude Certain Evidence filed by the
Def endant, LaCrosse Footwear, Inc. (Doc. No. 19) and the Response
of the Plaintiff, Donald F. Shell hamer, it is ORDERED
1. Defendant’s Motion is DENIED in part:
(a) testinmony by Plaintiff’s current and fornmer custoners in
1994 to 1998 is admtted; and
(b) evidence that contradicts Plaintiff’s adm ssion that he
was an i ndependent contractor is admtted.
2. Defendant’s Motion is GRANTED in part:
(a) circunstances regarding Plaintiff’s enploynent with
LaCrosse between 1982 and 1992 are excl uded; and
(b) comments supposedly made by a LaCrosse nanager are

excl uded.

BY THE COURT:




JAMES MG RR KELLY, J.



