IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, : CRI M NAL
: NO. 92-649
V.
MARK GREEN
Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. April 5, 2001

On March 10, 1999, the court sentenced defendant to
thirty-six nonths’ inprisonnent for violations of his supervised
rel ease. Defendant subsequently filed three notions pro se.
After defendant was sent a Mller letter! and was appoi nt ed
counsel to represent him defendant was granted | eave to
consolidate the argunents raised in his pro se notions into a
single notion under 28 U.S. C. 8§ 2255. Defendant now raises the
follow ng argunents: (1) his stipulation to the violations of
supervi sed rel ease at the March 10, 1999 hearing were not know ng
and voluntary; (2) his counsel, at the tine of the March 10, 1999

revocation of supervised rel ease hearing, was ineffective in

'See United States v. Mller, 197 F.3d 644 (3d Gr. 1999)
(requiring that a pro se litigant who has filed a notion that the
court intends to treat as a petition for habeas corpus be given
notice that his notion will be so treated and granted | eave to
wi t hdraw and/ or anend his notion).
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violation of his Sixth Amendnent rights; (3) the court’s sentence
vi ol ated the Sentencing Cuidelines; and (4) the governnment’s
failure to respond in a tinely manner to defendant’s pro se
notions entitles himto the relief that he seeks.

At a revocation of supervised rel ease hearing
(“revocation hearing”), the defendant has a right to contest the
charges against him See Fed. R Cim Pro. 32.1. Defendant may
wai ve this right, providing that the waiver is know ng and

voluntary. See United States v. LeBlanc, 175 F.3d 511, 515 (7th

Cr. 1999). To determ ne whether a waiver is know ng and
voluntary, the court “should consider the totality of
circunstances in which the waiver occurred.” 1d. at 517.

Def endant contends that his waiver was not knowi ng and vol untary
because neither he, nor his counsel, nor governnent counsel knew
or understood the burden of proof by which the governnent needed
to show that he had coommtted the violations of supervised

rel ease with which he was charged.

At the revocation hearing, defendant’s counsel first
informed the court that “l’ve counseled with ny client and
reviewed the evidence against himand the relatively nodest
burden that the Governnent is put to in these matters, and |’ve
recommended to himthat he stipulate to the violations as set
forth in the three notices.” H'g Tr. (3/10/99) at 3-4. Counsel

then i ndicated that he “believed that [defendant] is inclined to



accept that recommendation . . . .” 1d. at 4. Soon thereafter

counsel stated that “[the defendant has] authorized ne to

acknow edge that the Governnent would neet its burden to prove

[the violations] by a preponderance of the evidence.” 1d. at 5.
Later in the proceedings, and in the context of a

col | oquy between the court and governnent counsel relating to the

i npact of defendant’s stipulation on the state charges,

gover nnent counsel stated that “lI think all that [defendant] is

stipulating to is that there is probable cause and [ defendant]

woul d be free to continue to fight those charges in Gty Hall.”
Id. at 6 (enphasis added). Def endant’ s counsel in response al so
m sstated the burden of proof by stating that the stipulation is
“just an acknow edgenent that the Governnent coul d prove probable
cause that those events occurred . . . .” 1d. at 7. These
statenents are, of course, incorrect. As all parties now agree,
t he governnent nust prove the violations by a preponderance of
the evidence at a revocation hearing, and not nerely show that it
has probabl e cause to believe that the defendant commtted the
charged vi ol ati ons.

Utimtely, and prior to adjudicating the charges
agai nst the defendant, the court stated the correct standard,
noting that 28 U.S.C. 8§ 3583(e) requires that the court “find[]
by a preponderance of the evidence that the defendant violated a

condition of supervised release . . . .” 1d. at 9. Imediately



prior to inposing its sentence, the court gave defendant the
opportunity to speak on his own behal f, but defendant declined to
do so. See id. at 22.

Def endant clains that his waiver was not know ng and
vol untary because the statenents by governnent counsel and his
own counsel concerning the governnent’s burden of proof left him
confused as to the appropriate standard that the governnent would
have to neet. The court finds, however, that under the totality
of circunstances defendant’s waiver of his right to contest the
charges agai nst himwas know ngly and voluntarily nmade, and that
defendant’s protestations to the contrary are without nerit.

First, the defendant’s counsel waived defendant’s ri ght
to contest the charges on behal f of defendant when he stated that
“[the defendant has] authorized ne to acknow edge that the
Governnent woul d neet its burden to prove [the violations] by a
preponderance of the evidence.”? H’'g Tr. (3/10/99) at 5. In
the context of a revocation hearing, the court is entitled to
rely upon a representation by a defendant’s counsel nade in open
court and in the presence of the defendant. This is particularly

true where, as in this case, there is no evidence that defendant

In his pro se notion, defendant clainmed that his waiver was
not knowi ng and intelligent because he did not understand the
meani ng of the word “stipulate.” See Addendumto Mdt. for Relief
from Order or Judgnment (doc. no. 180) at 2. Defendant’s counsel
did not use the word “stipulate,” however, when he offered the
wai ver on behal f of defendant.
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in fact wshed to contest the charges at the tine of the hearing.
Second, the alleged confusion concerning the burden of proof that
the governnment had to satisfy at the hearing occurred only after
def endant had waived his right to contest the charges. |In any
event, the court stated the correct burden of proof before
finding defendant guilty of the supervised rel ease viol ations.
Third, although given an opportunity to speak at the hearing,

def endant never contended that he was confused or did not

under stand the governnent’s burden of proof.

Defendant’s reliance on LeBlanc is m splaced. LeBlanc
invol ved a simlar question of when a defendant’s waiver of his
right to contest alleged violations of supervised rel ease can be
deened know ng and voluntary. In LeBlanc, however, defendant
“equi vocated nearly every tine he addressed the court, first
admtting facts, then retracting his statenents and asking for
clarification.” LeBlanc, 175 F.3d at 517. Moreover, the
def endant expressed confusion about the neaning of the term

“constructive possession,” the very crinme to which the defendant
was admtting, and the district court never explained the neaning
of constructive possession to him See id. Furthernore, the
district court incorrectly represented the nmaxi mum sentence t hat
it could inpose, “telling [LeBlanc that the sentence] was between

12 and 18 nonths, with a nebul ous possibility for sonething

nore,” id. at 517, rather than sinply telling LeBlanc that he



faced a maxi num sentence of 24 nonths.

LeBl anc is not applicable because the record in this
case contains no equivocations or expressions of uncertainty by
defendant. Mreover, unlike in LeBlanc, the court determ ned the
sentencing range prior to sentencing the defendant. See H'g Tr.
(3/10/99) at 15 (stating that the sentencing guideline range was

nerely advisory and citing United States v. Schwegel, 126 F. 3d

551 (3d Gr. 1997), in support).

Preston v. Piggman, 496 F.2d 270 (6th Cr. 1974), the

ot her case cited by defendant, is also readily distinguishable.
While in Preston, the defendant was not represented by counsel
during the five mnute perfunctory parole board hearing, see id.
at 275, in this case defendant had counsel and the court
considered all of the issues presented before inposing its
sent ence.

Def endant al so contends that his counsel provided
i neffective assistance at the March 10, 1999 hearing. A
defendant’s Sixth Amendnent right to effective assistance of
counsel is violated when: (1) the counsel’s performance is
obj ectively unreasonable; and (2) but for counsel’s perfornmance,

there was a reasonabl e probability that the outconme of the

proceedi ng woul d have been different. See Strickland v.

Washi ngton, 466 U.S. 668, 687, 694 (1984). Defendant points to

two errors in addition to his counsel’s m sstatenent of the



government’s burden of proof described above as evidence that his
counsel s performance was i neffective.

First, defendant clains that his counsel neglected to
informhimof his rights under Rule 32.1 of the Federal Rul es of
Crimnal Procedure to present wi tnesses and cross-exam ne the
governnent’s witnesses. Upon consideration of the testinony of
bot h def endant and his counsel regarding their conmunications
| eading up to the March 10, 1999 hearing, the court finds that
def endant’ s counsel did advise defendant of his rights at the
revocation hearing. Counsel recalls telling defendant that the
revocation hearing would function as a “mni-trial,” and that
def endant had the right to present evidence and cross-exam ne
adverse witnesses. See H'g Tr. (3/14/01) at 62. Moreover,
counsel spoke with defendant on nunerous occasions, by tel ephone
and once in person, concerning the alleged violations of his
supervised release. See id. at 45, 49. |In fact, counsel sought
di scovery fromthe governnent and indicated in correspondence
with the court that he expected that the governnent’s allegations
woul d be contested. See Governnent’s Resp. to Def.’s Mt. under
28 U S.C. 8§ 2255, Ex. B. at 2. On the day of the revocation
hearing, counsel related to defendant the substance of
di scussions that he had with a number of wi tnesses for the
government who were present at the revocation hearing. See H'g

Tr. at 53-55. Wiile on the stand, defendant did not contest



counsel s testinony as to his communi cations wth defendant.

Thi s evidence strongly suggests that defendant was fully aware of
his right to present witnesses and cross-exam ne gover nnent

W t nesses at his revocation hearing.

Second, defendant points to his counsel’s
representation to himthat he could ask the court for a new
hearing on the violation of supervised release if he was found
not guilty of the pending state crimnal charges. Defense
counsel confirned that he did in fact give this advice to
defendant. Both parties now agree that this | egal advice was
erroneous. In a case where the violation of supervised rel ease
is predicated on the comm ssion of a state offense, a defendant
is not entitled to a new hearing in federal court if, after the
federal court has determ ned that the defendant violated the
terms of his supervised release, he is acquitted of the
underlying charge in state court. Although counsel’s advice was
incorrect, it was only one of a nunber of factors that counsel
considered in deciding to recommend to defendant that he
stipulate to the alleged violations. See H’'g Tr. (3/14/01) at
53-55. Certainly, the presence of a nunber of w tnesses at the
revocation hearing suggested to counsel that the governnent was
ready and able to prove that defendant committed the violations.
I n addition, counsel thought that by avoi ding an extended heari ng

and sinply stipulating to the violations as charged, the court
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woul d be nore | enient on defendant than if defendant put the
governnment through a lengthy hearing. See id. at 55-56. Counsel
al so considered the possibility that forcing wtnesses agai nst
defendant to testify at the federal hearing would nake it nore
likely that these sanme witnesses would | ater appear at the state
court trial on the underlying offenses. See id. at 58. Not
forcing the witnesses to testify in the federal court coul d,
based on counsel’s experience in the state system raise a
psychol ogi cal barrier which would nmake it nmake it nore likely
that the witnesses sinply would fail to appear at the later state
proceedi ngs. The court finds that under the totality of the
ci rcunst ances, counsel’s recommendation to defendant that he
stipulate to the governnent’s allegations was not objectively
unreasonabl e, even in light of his m sunderstandi ng that
def endant could request a new hearing if defendant was found not
guilty of the pending state crimnal charges. Accordingly,
def endant’ s counsel s perfornmance was not objectively
unr easonabl e.

Even if defendant’s counsel’s perfornmance was
obj ectively unreasonabl e, defendant did not nmake any argunent
either in his 82255 notion or at the hearing to consider the
notion that there is a reasonable probability that, but for his
counsel’s errors, the outcone of the hearing on the violation of

supervi sed rel ease woul d have been different. It is undisputed
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that a nunber of government w tnesses were present at the
revocation hearing and were prepared to testify agai nst defendant
concerning the alleged violations of his supervised rel ease.

Thus, defendant has not shown a reasonable probability that he in
fact woul d have contested the charges agai nst hi mabsent his
counsel s incorrect |legal advice. Furthernore, the |ikelihood
that the court would find violations of the ternms of defendant’s

supervi sed rel ease was extrenely high.® Al though def endant

To the extent that defendant argues that his counsel’s
incorrect advice regarding his right to a second hearing
follow ng an acquittal on the underlying state charges rendered
his waiver under Rule 32.1 to be defective as well as a violation
of his right to effective assistance of counsel, defendant also
fails to show that he was prejudiced by the defective waiver.

Def ense counsel’s incorrect |egal advice does not rise to the

| evel of “a ‘very limted class of constitutional errors’ that
"infect the entire trial process’ and are so serious that they
‘require automatic reversal . . . without regard to their effect
on the outcone.’” United States v. Nappi, No. 99-6126, 2001 W
276699, at *11 (3d Gr. Mar. 21, 2001) (quoting Neder v. United
States, 527 U.S. 1, 7, 8 (1999), requiring appellant to show
prejudi ce despite a clear violation of appellant’s rights under
Fed. R Crim Pro. 32, and identifying “conpl ete denial of
counsel, biased trial judge, racial discrimnation in selection
of the grand jury, denial of self-representation at trial, denial
of a public trial, and defective reasonabl e-doubt jury
instruction” as fundanental constitutional errors). Therefore,
even if defendant’s waiver of his Rule 32.1 right to contest the
charges agai nst himwas not know ng and vol untary, defendant has
not shown a reasonable probability that he woul d have contested
the charges against him or that the evidence he would have
presented woul d have rendered the government unable to neet its
burden of proof. Defendant makes no claimthat he had w tnesses
prepared to testify on his behalf present in the courtroomat the
time of the revocation hearing, and thus presumably woul d have
relied on his owm testinony to counter the nunerous w tnesses
prepared to testify against defendant. See H’'g Tr. (3/14/01)
(describing the courtroomas filled with a “sea of strangers,”
many of whom were “wi tnesses in the underlying state cases”).
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protests that he was innocent of at |east sone of the violations
for which he was charged, his naked protestations of innocence
are by thenselves insufficient to establish a reasonable
probability that the outconme of the proceedi ng woul d have been
different.

Def endant’ s argunment concerning the propriety of his
sentence was rejected by the Third Grcuit pursuant to
def endant’ s appeal in an unreported nmenorandum opi ni on dated

February 28, 2001. See United States v. Mark Green, No. 99-1243,

slip op. at 3 (3d Gr. February 28, 2001). Accordingly, the
court will not consider this argunent.

Finally, the court finds that the governnment’'s failure
to respond in a tinely manner to defendant’s pro se notions does
not entitle himto the relief that he seeks, because defendant
did not identify any legal prejudice that he suffered as a result

of the governnent’s negl ect.

Therefore, defendant cannot show that he was prejudi ced by any
defective waiver of his Rule 32.1 rights.
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