IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI NCENT CARCI A : CVIL ACTI ON
V.
FEDERAL EXPRESS CORP. : No. 99-3672

VEMORANDUM AND ORDER

J. M KELLY, J. APRI L , 2001
Presently before the Court is a Mdtion to Reconsider filed
by the Plaintiff, Vincent Carcia (“Carcia”). Carcia filed suit
in this Court alleging that the Defendant, Federal Express Corp.
(“FedEx”), discrimnated agai nst himbecause of his disability.
The Court entered summary judgnent in favor of FedEx and agai nst
Carcia on that claim Carcia now seeks reconsideration of that

decision. For the follow ng reasons, Carcia s notion is deni ed.

. BACKGROUND

FedEx hired Carcia as a courier to pick up and deliver
packages for its local customers in Bristol, Pennsylvania. This
posi tion invol ved frequent stair clinbing and carrying of heavy
packages. Approximately three years later, in February, 1996,
Carcia fractured his ankle while on the job. Doctors treated his
ankl e with physical therapy, cortisone shots and, eventually,
surgery. Carcia then sought the assistance of FedEx's Human
Capital Manager, Colin Bayne (“Bayne”). Wth Bayne’'s help,

Carcia earned a position as a tractor trailer driver, which



required less clinbing and nobility than the courier’s position.
Carcia s new position required himto deliver packages between
Phi | adel phia International Airport and FedEx's Bristol offices.
Carcia also had to occasionally run a courier route in the
Bristol area, delivering or picking up packages after returning
fromthe Airport.

In Cctober, 1996, Carcia aggravated his ankle injury.
Bet ween Cctober, 1996 and February, 1997, Carcia worked
intermttently at a shipping facility, but could not continue
because the prol onged standi ng and | oadi ng caused hi mdi sconfort.
A functional capacity evaluation later confirned that stress on
Carcia s ankle could aggravate his injury. This neant that
Carcia could not performany tasks that required frequent or
constant stair clinbing, or traversing steps higher than fourteen
i nches. Deep squatting and carryi ng heavy packages woul d al so
pl ace added stress on his ankle. Consistent with the eval uation,
Carcia s physician gave hima conditional release to return to
work, but limted his activities to those that woul d not
aggravate his injury.

Carcia began the search for another position wth FedEx.
Bayne infornmed Carcia that FedEx’'s Medical Leave of Absence
Policy afforded Carcia ninety days to find a job that his injury

would allow himto fully perform if Carcia could not find one



within that tine, FedEx would terminate his enploynent.! Bayne
sent Carcia weekly job postings of positions available at FedEx, 2
and had himtake a typing test to determne his suitability for a
position as an operations agent. Carcia contacted Bayne about
returning to his fornmer position as a tractor trailer driver, but
FedEx rejected the idea because it believed Carcia could not
performall of the essential functions of the job. FedEx stated
that, although Carcia could drive the tractor trailer, he could
not enter or exit it wthout assistance because cabs on all FedEx
tractor trailers had steps greater than fourteen inches. It also
cited Carcia’'s inability to nake the | ocal deliveries
occasionally required of tractor trailer drivers.® Carcia

beli eved that, because of an ongoi ng conversi on process wthin
FedEx, sone tractor trailer drivers were not required to perform
courier services at all. Bayne investigated this possibility,

but found that only the nost senior drivers were afforded
positions that had no courier duties. Because Carcia had only
served as a tractor trailer driver for one year, he would not be

eligible for that kind of job.

! FedEx policy also required that Carcia have priority for
any new job that becanme avail abl e.

2 These listings did not contain every avail able position
because | ocal FedEx offices would occasionally omt open
positions in order to allow for internal pronotions.

3 Carcia contends that nmaking these deliveries was not an
essential function of a tractor trailer driver’s job.
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FedEx offered Carcia a part-tinme position as a custoner
service agent in Vineland, New Jersey, but he rejected it because
it was nuch farther away fromhis honme and would pay himless
than his previous job. Carcia argues that FedEx offered himthe
Vineland job in order to establish a pretextual reason for firing
him FedEx eventually term nated Carcia s enploynent on July 21,
1997, citing his inability under the Medical Leave of Absence
Policy to secure another position within FedEx. Carcia
unsuccessful |y appeal ed the decision to FedEx managenent, and
then instituted this action, alleging disability discrimnation.
Carcia also alleged age discrimnation, wongful term nation and
due process violations, but voluntarily dropped those cl ai ns.
Carcia and FedEx filed cross-notions for Sunmary Judgnent on
Carcia s disability discrimnation claim The Court entered
summary judgnent in favor of FedEx and agai nst Carcia on that
claim Carcia then filed the instant Mtion for

Reconsi deration,* which the Court will now consi der.

4 Carcia's Motion for Reconsideration is untinmely. Carcia
explains that the | ateness was caused by a m staken belief that
the rules of civil procedure allowed twenty rather than ten days
in which to file this type of notion. Although FedEx asks the
Court to disregard this Mtion, the Court wll not, as courts

shoul d reach the nerits of a natter whenever doing so will not
result in prejudice to the other party. Because no appreciable
prejudice will result fromthe Court’s ignoring Carcia' s

admttedly inexcusable tardiness, the Court will reach the nerits
of his Modtion for Reconsideration.
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1. STANDARD CF REVI EW

Federal Rule of G vil Procedure 59(e) and Local Civil Rule
7.1(g) of the United States District Court for the Eastern
District of Pennsylvania allow parties to file notions for
reconsi deration or anmendnent of a judgnent. Fed. R CGv. P
59(e); EED. Pa. R Cv. P. 7.1(g). Courts should grant these
nmotions sparingly, reserving themfor instances when: (1) there
has been an intervening change in controlling law, (2) new
evi dence has becone available; or (3) there is a need to prevent
mani fest injustice or correct a clear error of law or fact. See,

e.qg., Ceneral Instrunment Corp. v. Nu-Tek Electronics, 3 F. Supp.

2d 602, 606 (E.D. Pa. 1998), aff’'d, 197 F.3d 83 (3d Gr. 1999);

Environ Prods., Inc. v. Total Containnent, Inc., 951 F. Supp. 57,

62 n.1 (E.D. Pa. 1996). Mere dissatisfaction with the Court’s

ruling is not a proper basis for reconsideration. Burger King

Corp. v. New Engl and Hood and Duct O eaning Co., No. 98-3610,

2000 W. 133756 at *2 (E.D. Pa. Feb. 4, 2000).

1. DISCUSSI ON

Carcia’ s Mdtion for Reconsideration offers no intervening
change in controlling law. Wth regard to new evidence, Carcia
offers an affidavit of M. Janes Gl |l agher, a FedEx enpl oyee.
Thi s evidence is not new because it was available to Carcia

before. Moreover, although Carcia suggests that the Court did



not consider this affidavit, it was already nade part of the
record as part of the pleadings concerning the parties’ cross-
notions for sunmary judgnent.® Assunming that the Court failed to
consider this affidavit, however, it would not alter the
di sposition of this case; it nerely pertains to whether a
driver’s courier duties were essential functions of the position.
The Court already found in Carcia s favor on this issue, stating
t hat genuine issues of material fact existed regarding this
el ement of his prima facie case. Oder of January 29, 2001 at
16-17. Nor does the affidavit have any bearing on FedEx’s
| egitimate non-di scrimnatory reason for firing him about which
t he Court concluded there were no triable issues of fact. 1d. at
17-19. Even if Carcia had proven each elenent of his prima facie
case beyond doubt, he would not have survived FedEx’s Mdtion for
Summary Judgnent unl ess he had produced a genui ne issue of
material fact regarding its reason for firing him Because
Gal | agher’ s affidavit is irrelevant to that issue, it would not
alter the Court’s anal ysis.

Carcia al so contends that the Court “failed to consider the

vocational evaluations of Dr. Spergel, and Ms. Covington. . . .”

> The Court clearly stated that it nmade its ruling upon
“consideration of the Mdtion for Summary Judgnent filed by the
Def endant, Federal Express Corp. (“FedEx”) (Doc. No. 18), the
Response and Cross-Mtion for Summary Judgnent of the Plaintiff,
Vincent Carcia (“Carcia”) (Doc. No. 20), the Response of the
Def endant and the Plaintiff's reply thereto. . . .” Oder of
January 29, 2001.



Plf.’s Mot. for Recons. § 6. That assertion is incorrect; rather
than failing to consider the evidence, the Court found that it
had no bearing on FedEx’'s state of m nd when it decided to
termnate Carcia' s enploynent. See Order of January 29, 2001 at
13. As Carcia conceded he is not actually disabled, but rather
was regarded as di sabl ed when FedEx fired him FedEx' s state of
mnd is at issue. It is irrelevant that the “present day effect
of [Carcia’s] termnation . . . continues to prevent [him from
participating in a broad range of jobs in various classes of
jobs. . . .” Plf."s Mt. for Recons. 1 6. Rather, it is only
rel evant whet her FedEx regarded himas so limted when it nade
the decision to fire him The Court concluded that there were no
triable issues of fact on this point, and Carcia has failed to
persuade the Court to the contrary. Moreover, even if Carcia had
cited legal authority in support of his position that this aspect
of the Court’s ruling was incorrect, it would not affect the
Court’s finding that no genuine issue of material fact existed
concerning the legitimcy of FedEx's reason for firing him
Finally, Carcia inplicitly suggests that the Court commtted
mani fest legal error by “accept[ing FedEx' s offering Carcia a job
ninety mles fromhis hone] as evidence of non-discrimnatory
intent.” 1d. T 14. The Court disagrees. |ndeed, a careful
readi ng of the Court’s Order shows otherwi se. The Court reasoned

only that FedEx’s three nonths worth of efforts to secure Carcia



anot her job m ght show that it did not regard himas unable to
hold a broad range of jobs in various classes. Oder of January
29, 2001 at 13. The Court al so stated:

FedEx's offering Carcia a job in Vineland is not

evi dence of pretext, even though it was nuch

farther away from his hone than his previous job.

Even if FedEx had not offered Carcia the Vinel and

job, it still would have been able to fire himfor

non- conpliance with their nedical |eave policy.

| ndeed, had FedEx failed to offer Carcia any other

job, Carcia would no doubt seize on that fact as

evi dence of discrimnatory aninus instead. The

suggestion that FedEx offered Carcia the Vinel and

job in an attenpt to |l end credence to a pretextual

reason for his firing is unsupported by the record

in this case.
ld. at 18. The Court did not use FedEx’s offering Carcia another
j ob as evidence of non-discrimnatory intent; rather, the Court
sinply stated that offering the job was not, as Carcia had
suggested, evidence of discrimnatory intent or pretext. Thus,
the Court did not conmmit the error that Carcia ascribes to it.
Had the Court done so, however, Carcia fails to cite any | egal
authority suggesting that doing so woul d have been a manif est
|l egal error. Although Carcia is understandably dissatisfied with
the entry of summary judgnent against him, his dissatisfaction
al one cannot justify the filing of a notion for reconsideration.

Burger King Corp., 2000 W. 133756 at *2. Accordingly, the Mdtion

for Reconsideration will be deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI NCENT CARCI A : ClVIL ACTI ON
V.
FEDERAL EXPRESS CORP. : No. 99-3672
ORDER
AND NOW this day of April, 2001, inconsideration of

the Motion for Reconsideration filed by the Plaintiff, Vincent
Carcia (Doc. No. 25), and the Response thereto filed by the
Def endant, Federal Express Corp., it is ORDERED that the Mdtion

for Reconsideration is DEN ED

BY THE COURT:

JAMES M@ RR KELLY, J.



