IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

J. C. PENNEY LI FE | NSURANCE CO ClVIL ACTI ON
V.

CHRI STOPHER PAUL WONS and

VENDY LEE WONS and KAREN PEREZ

and PAUL WONS, JR and :

M CHAEL WONS : No. 99-6412

VEMORANDUM ORDER

This is an interpleader action to settle the
di stribution of proceeds of the accidental death and
di smenbernment policy issues by plaintiff to Paul F. Wns
(“Wns”). At issue is the claimof Mchael Wns that he is
entitled to an equal share of the proceeds with Christopher and
Wendy Wons and their claimthat they alone are entitled to share
t he proceeds.?

Chri st opher and Wendy Wons have noved for summary
judgment on their claimof entitlenment to the policy proceeds and
on their cross-clai magainst Mchael Wns for tortious
interference with contract. M chael Wns has noved for summary
judgment on his claimof entitlenment to a one third share of the

pr oceeds.

'Karen Perez entered an appearance but has filed no response
to the interpleader or summary judgnent notions. Paul Wns, Jr.
was served but has not entered an appearance. He testified in a
deposition that he is not entitled to any proceeds fromthe
policy and is not pressing a claim



In considering a notion for summary judgnent, the court
nmust determ ne whet her “the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnment

as a matter of law” Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are “material.”
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record nust be drawn in favor of the non-novant. 1d. at 256.

Al t hough the novants has the initial burden of
denonstrating the absence of genuine issues of material fact, the

non- novant nust then establish the exi stence of each el enent on

which it bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr 1990) (citing Cel otex

Corp. v. Catrett, 477 U. S. 317, 323 (1986). The non-noving party

may not rest on his pleadings but nust conme forward with
conpetent evidence fromwhich a reasonable jury could return a

verdict in his favor. Anderson, 479 U S. at 248; WIllians v.

Bor ough of West Chester, 891 F.2d 458, 460 (3d G r. 1989); Wods

v. Bentsen, 889 F. Supp. 179, 184 (E.D. Pa. 1995).

Wiile the parties differ as to the | egal consequences,

the pertinent facts are uncontrovert ed.



Paul Wbns and Eli zabeth Busza were married in 1966.

El i zabeth had three children froma prior marriage, Paul (“Pau
Jr.”), Mchael and Karen. Paul Jr.’s date of birth is unknown,
but he was the oldest child of the three. M chael was born on
Oct ober 22, 1961. Karen was born in 1964.

After the marriage, Paul Jr., Mchael and Karen |ived
wth Ms. Busza and M. Wns. On his enploynent application to
SEPTA on June 7, 1969, M. Wns |listed M. Busza’s children's
ages under the headi ng “Ages of Dependent Children.”

Paul Wéns never l|legally adopted Ms. Busza's children.?
Al t hough M. Wns never asked M. Busza's children to use his
nanme, they used the surnane Wns for sone tinme after the
marriage. From seventh grade on, M chael has used the Wns
surname. M. Wns and Ms. Busza were |isted as
“parents/guardians” in Mchael’s second grade school records.

M chael was baptized in 1967 as M chael Council Wns.

Wendy Wons was born in 1970, and Chri stopher Wns was
born a year later. Wndy and Christopher are the natural
children of M. Wns and Ms. Busza.

Karen noved out of the famly house in 1980 at the age
of sixteen. M chael noved out in 1986, at age twenty-four. It

is unclear when Paul Jr. left the hone.

2There is no evidence regarding the rel ationship between
M chael , Paul Jr. and Karen and their biological father or
whet her he is still living.



M. Wns and Ms. Busza divorced in 1992. The ground
for divorce was listed as “irretrievabl e breakdown - three year
separation.”

M. Wns attended M chael’s 1993 weddi ng. M chael
visited M. Wns approximately thirty-six tinmes annually between
1993 and his death in 1998.

M. Wns took out a life insurance policy with
Equi tabl e Life I nsurance on Novenber 4, 1988. He listed as
beneficiaries “Wendy - daughter” and “Chris - son” “in equal
parts.”

M. Wons al so took out an accidental death and
di smenbernent policy, certificate nunber #74AW37505, in the
amount of $100,000 with plaintiff (the “Policy”). The Policy
becane effective on April 11, 1996. M. Wns did not nanme his
beneficiaries. The Policy stated that if the insured does not
name a beneficiary, the proceeds would be “paid to spouse if
living;, otherwi se equally to your then living |awful children, if
any (including stepchildren and adopted children); otherw se
equally to your then living parents or parent; otherw se to your
Estate.” There is no other |anguage in the Policy defining these
terns.

M. Wns was injured in a car accident on Cctober 31,
1998. Mchael visited himin the hospital over the five days M.

Wns was hospitalized after the accident. M. Wns died on



Novenber 4, 1998.

Plaintiff has paid to Wendy and Chri st opher Wns
$20, 000 each fromthe Policy proceeds. The remaining $60, 000 has
been deposited with the Cerk of Court.

To be eligible to receive equal shares of the proceeds,
M chael , Karen and Paul Jr. would have to be Paul Wns’ | awf ul
children under the Policy, that is, either “adopted” children or
“stepchildren.” The principles which govern interpretation of a
contract of insurance under Pennsylvania |aw are well settled.?
The task of interpreting an insurance contract is generally
performed by the court by reading the insurance policy as a whole
and construing it according to the plain neaning of its terns.

See Allstate Ins. Co. v. Brown, 834 F. Supp. 854, 856 (E. D. Pa.

1993); Nationwide Ins. Co. v. Horace Mann Ins. Co., 762 A 2d 346,

352 (Pa. Super. 2000) (intent of parties to be discerned from

pl ai n | anguage of contract). See also Bateman v. Mdtorists Mit.

Ins. Co., 590 A 2d 281, 283 (Pa. 1991); Standard Venetian Blind

3Under Pennsyl vani a choice of law rules, the interpretation
of insurance contracts is governed by the law of the state in
whi ch the contract was nmade. Travelers Indem Co. v. Fantozzi,
825 F. Supp. 80, 84 (E.D. Pa. 1993) (citing Crawford v. Manhattan

Life Ins. Co., 221 A 2d 877, 880 (Pa. Super. 1966)). The pl ace
of making an insurance contract is the place of delivery.
Travelers Indem, 825 F. Supp. at 804. It is unclear where the
Policy was delivered, but the insured resided in Pennsylvani a.
See id. ("In the absence of proof as to the place of delivery,
there is a presunption of delivery at the residence of the
insured"). Also, the parties all rely on Pennsylvania | aw

t hroughout their briefs. See Mellon Bank, N.S. v. Aetna Business

Credit, 619 F.2d 1001, 1005 n.1 (3d G r. 1980).
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Co. v. Anerican Enpire Ins. Co., 469 A 2d 563, 566 (Pa. 1983);

Wllians v. Nationwide Miut. Ins. Co., 750 A 2d 881, 886 (Pa.

Super. 2000).
Both the terns “stepchild” and “adopted child” are
wor ds of common usage with clearly established neanings. See

Mell on Bank, N.A. v. Aetna Business Credit, Inc., 619 F.2d 1001,

1013 (3d Cir. 1980) (“Conmmon words of accepted usage shoul d be
interpreted in accordance with their accepted usage unl ess such
an interpretation would produce irrational results, the contract
docunents or terns are internally inconsistent, or proof of
fraud, duress, m stake or subsequent oral nodification vary the

ternms used.”); Sherman v. Medicine Shoppe Int’l, Inc., 581 F

Supp. 445, 451 (E.D. Pa. 1984).

Adoption neans to take into one’s famly through | egal
means and raise as one’s own child. See Anerican Heritage
Dictionary of the English Language (4th ed. 2000); Wbster’'s I1:
New Ri verside University Dictionary 79 (1st ed. 1988); Random
House Dictionary of the English Language 27 (2d ed. 1987).% It
is uncontroverted that Paul Wns neither |legally adopted Pau

Jr., Karen or Mchael nor even took any steps to initiate such an

“Common usage of ternms may be determined fromdictionary
definitions. Madison Const. Co. v. Harleysville Mut. Ins. Co.,
735 A.2d 100, 108 (Pa. 1999); Fayette County Housing Auth. V.
Housi ng & Redevel opnent I ns. Exchange, 2001 W. 238436, *2 (Pa.
Super. Mar. 12, 2001).




adoption. Paul Jr., Karen and M chael are not *“adopted children”
under the Policy.

The term “adopted child” is not anmbi guous and the court
cannot accept Mchael’s invitation to construe the term
“broadly.” A court should not torture the | anguage of the policy
to create anbiguities, and indeed should avoid creating

anbi guities when construing the policy. See Eastern Assoc. Coal

Corp. v. Aetna Cas. & Sur. Co., 632 F.2d 1068, 1075 (3d Gr.

1980); Continental Cas. Co. v. National Steel Corp., 533 F. Supp.

369, 374 (WD. Pa. 1982). The court has found no reported case
fromany jurisdiction to support M chael’s suggestion that an

adult “adopts” a child when he stands in |oco parentis to the

child. To conflate the in |oco parentis relationship with the

adoptive parent relationship would be anomal ous given the nmany
Pennsyl vani a statutes that differentiate between parents and

persons standing in |oco parentis. See, e.qg., 18 Pa. C S A

8§ 3206 (adult consent to mnor’'s abortion); 24 Pa. C.S.A § 15-
1546 (rel ease of pupils for religious instruction); 35 Pa. C S A
8§ 521.14a (treatnent of mnors for venereal disease); 50 Pa.
C.S.A 8 4402 (commtnent of mnors to nental health
institution); 77 Pa. C.S.A 8 562 (Pennsylvania Wrkers

Conpensation Act).?®

°In contrast, Pennsylvania does not differentiate between
adoptive and natural parents. See 20 Pa. C.S.A 8§ 2108 (rules of
successi on when person dies intestate); 23 Pa. C.S. A § 2102
(adoption statute definitions).



The comon neaning of “stepchild” is one’s spouse’s
child by a fornmer marriage. See Anerican Heritage D ctionary of
the English Language (4th ed. 2000); Webster’s Il: New R verside
University Dictionary 1137 (1st ed. 1988); Random House
Dictionary of the English Language 1866 (2d ed. 1987). A divorce
|l egal ly dissolves the marital relationship. See Black's Law
Dictionary 480 (6th ed. 1990). M. Busza's children were not
Paul Wons’ “stepchildren” after the divorce. The term
“stepchildren” in an insurance policy does not apply to children

of a fornmer spouse. See Evans v. Safeco Life Ins. Co., 916 F.2d

1437, 1441 (9th Gr. 1990) (fornmer spouse’s child not insured s

stepchild under ERI SA); Brotherhood of Loconptive, Firenen &

Engi nenen v. Hogan, 5 F. Supp. 598, 604-05 (D. M nn. 1934)

(affinity relationship between insured and forner wife’'s son from
previous marriage term nated upon divorce); 4 G Couch, Couch on
| nsurance 8§ 27:128 (2d ed. 1984) (divorce termnates affinity
relati onship between wife’s child by forner marriage and i nsured
and such child thus may not clai munder policy as “stepchild” of
insured). Paul Jr., Mchael and Karen are not stepchildren
within the neaning of the Policy.

To sustain a claimfor tortious interference with
contractual relations, a claimant nust prove the existence of a
contractual relation between hinself and a third party; a purpose

or intent to harmclaimant by interfering with the existing



relation or preventing it fromoccurring; the absence of
privilege or justification on the part of the defendant; and,
actual |egal damage as the result of defendant’s conduct. See

Birl v. Philadelphia Electric Co., 167 A 2d 472 (Pa. 1960); Neish

v. Beaver Newspapers, Inc., 581 A 2d 619, 625 (Pa. Super. 1990).

There is no evidence that Mchael’s claimto the

proceeds was not privileged or justified. See Ruffing v. 84

Lunber Co., 600 A 2d 545, 551 (Pa. Super. 1991) (plaintiff mnust
prove defendant’s |l ack of justification). There also is no
evidence that Mchael’'s claimto the proceeds harned Wndy and
Christopher. Any harmfromthe need to establish their clains or
the delay in receiving their shares appears to result from
plaintiff’s action. 1In any event, the counterclaimw | be

di sm ssed pursuant to 28 U.S.C. § 1367(c)."

8Chri st opher, Wendy, Paul Jr. and M chael are all citizens
of Pennsylvania. Also, the anbunt in controversy does not appear
to exceed $75,000, particularly with the award of the disputed
$60, 000 herein to the counterclaimnts. See Al dens, Inc. v.
Packel , 524 F.2d 38, 52 (3d Cr. 1975) (counterclainms nmust be
di sm ssed absent independent basis for federal jurisdiction after
clainms are disnmissed). See also Federnan v. Enpire Fire & Marine
Ins. Co., 597 F.2d 798, 812-13 (2d Cr. 1979) (sane); Cohen v.
Wl gin, 1995 W 33095, *6 (E.D. Pa. Jan. 25, 1995) (sane).
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ACCORDI N&Y, this day of March, 2001, IT IS
HEREBY ORDERED t hat the Mdtion of Mchael Wns for Sunmary
Judgnent (Doc. #28) is DENED; the Mtion of defendants Wendy and
Chri stopher Wns for Summary Judgnent (Doc. #15) is GRANTED as to
their claimfor paynent of benefits and DENIED as to their
count ercl ai m agai nst M chael Wns, Paul Wns, Jr. and Karen Perez
for intentional interference with contractual relations and the
counterclaimis DI SM SSED wi t hout prejudice pursuant to 28 U S. C

8§ 1367(c); and, all clainms herein having been di sposed of, this

case i s cl osed.

BY THE COURT:

JAY C. VWALDMAN, J.
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