IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MESSODY T. PERLBERGER and : ClVIL ACTI ON
KAREN DANI ELLA PERLBERGER
Pl ai ntiffs,

V.
CAPLAN & LUBER, LLP, MARY
HUWALDT, ESQ., and RI CHARD

L. CAPLAN, ESQ :
Def endant s. : NO. 00- 5683

MEMORANDUM

Newconer, S.J. Mar ch , 2001
Def endants’ Motion to Dismss Plaintiffs’ Conplaint is
currently before the Court.

l. BACKGROUND

The plaintiffs in this case are Messody T. Perl berger
and Karen Daniella Perl berger, nother and daughter, and they have
filed their Conplaint pro se. They allege that the defendants in
this case have engaged in a fraudul ent schene to overbil
plaintiffs for |l egal services. Mre specifically, plaintiffs
all ege violations of the Racketeer Influenced and Corrupt
Organi zations Act ("RICO'), 18 U.S.C. 88 1961-68 (West 2001), by
use of mail and wire fraud, in violation of 18 U S.C. 88 1341 and
1343 (West 2001). Plaintiffs also bring clains based in state | aw
for fraud, legal malpractice, intentional infliction of enotional

di stress, negligent infliction of enotional distress, breach of



contract, and breach of fiduciary duty.?

Plaintiffs reside at 320 Mul berry Lane; El ki ns Park,
Pennsyl vania. Messody Perl berger allegedly suffers from
inpairing disabilities including visual inpairnent not limted to
macul a/retinal degeneration, insulin dependant diabetes with
conplications, cardiovascul ar conplications and depression.

Def endants Mary Huwal dt and Richard Caplan are partners at the
law firm of defendant Caplan & Luber LLP with offices at 40 Dar by
Road; Paoli, Pennsylvania, and 1 Geentree Center; Marlton, New
Jersey.

Al t hough difficult to decipher fromplaintiffs thirty
si x page, single spaced, handwitten Conplaint, plaintiffs allege
the following facts: On or about June 18, 1997, plaintiff
Messody Perl berger filed a pro se Conplaint in this Courthouse on
behal f of herself and her daughters Karen and Laura agai nst her

husband Nornman Perl berger (hereinafter “Perlberger 1”). That

Conpl ai nt all eged that Norman Perl berger, a | awyer and recogni zed
famly | aw expert, engaged in a fraudul ent schene with several

ot her defendants to conceal the true value of Norman Perl berger’s

!On February 1, 2000, defendants filed an action
against plaintiffs in the Court of Comon Pl eas of Chester
County, Pennsylvani a where defendants seek to collect unpaid
|l egal fees fromthe plaintiffs. On Novenber 14, 2000, plaintiffs
filed a Notice of Renoval in this Court to renove the Conmon
Pl eas case here. Defendants’ have filed a Motion to Strike said
Notice of Renoval, but the Court will not address that Mtion in
t hi s Opi ni on.



i ncome during Messody and Nornman Perl berger's divorce
proceedi ngs. Sonetine after the Conplaint was filed in

Per | berger I, defendants noved to dism ss the Conplaint, but that

nmotion was granted in part and denied in part. After plaintiff’s
Conpl ai nt was sustai ned, Messody Perl berger net with the
defendants in this case, Caplan & Luber, to see whether Caplan &

Luber woul d represent her in Perlberger |

Shortly thereafter, Caplan & Luber offered to represent

Messody Perl berger and her children in Perlberger I wthout a

retai ner agreenent. Wen Messody Perl berger asked defendants
Capl an & Luber whether they were experienced in handling R CO
casas, defendants represented thensel ves as RI CO experts, telling
plaintiff they had “just received a five mllion dollar
settlenent offer” in a RICO case. Additionally, defendant

Huwal dt told plaintiff that defendant Ri chard Caplan woul d be the

trial lawer in Perlberger I. Plaintiff further alleges that

these representations were made through “the United States wres
and tel ephones.”

Plaintiffs claimthat the precedi ng representations
were fraudul ent, and avers that defendants made countl ess ot her

fraudul ent representations during the course of Perlberger |

First, plaintiffs claimthat defendants had little or no
expertise in RICO cases, as they were instead known as a firm

specializing in professional mal practice and insurance cover age.



Plaintiffs claimthat defendants induced Messody Perl berger to
hire them because defendants knew that plaintiffs case was a high
profile one; it involved a promnent famly |law attorney being
sued by his wife and children, and his mstress in a separate but
rel ated case.

Additionally, plaintiffs contend that during Perl berqger

I, defendants routinely billed plaintiffs for work defendants did
not perform hired a CPA unnecessarily and w thout the consent of
plaintiffs, charged plaintiffs excessively high fees to coerce

plaintiff into settling Perlberger I, failed to communicate an

April 16, 1998 settlenent offer to plaintiffs, refused to allow
plaintiff to accept a settlenent offer on April 29, 2001, refused
to provide an accounting of the CPA's work to plaintiffs, failed
to comuni cate settlenment offers to the CPA for the CPA to

eval uate, nmade unnecessary visits to plaintiffs to inflate their
fees, withheld files after plaintiffs disputed the fees

def endants charged, and attenpted to di ssuade other attorneys
fromrepresenting plaintiffs after defendants w thdrew from

representing plaintiffs in Perlberger I. Plaintiffs claimthat

each of defendants’ fraudulent acts in Perlberger | were part of

a schene to defraud plaintiffs, and to take advantage of Messody
Perl berger in her vulnerable state. Additionally, plaintiffs
contend that each of the fraudul ent acts they now contest were

made using the mails, wire and tel ephones.



In light of these facts, the Court now turns to
defendants’ Mdtion to Dismiss plaintiff’'s Conpl aint.

1. Dl SCUSSI ON

Def endants’ ©Mtion to Dism Ss

On a notion to dismss, the district court nust read a
pro se plaintiff’s allegations |liberally and apply a | ess
stringent standard to the pleadings of a pro se plaintiff than to

a Conplaint drafted by counsel. See Haines v. Kerner, 404 U S

519, 520-21 (1972); G bbs v. Roman, 116 F.3d 83, 86 n. 6 (3rd

Gir. 1997).

1. Sufficiency of Plaintiff’'s Service of Process

Defendants first argue that plaintiffs’ Mtion should
be di sm ssed pursuant to Federal Rule of G vil Procedure 12(b)(5)
because plaintiffs’ service of process was insufficient.
Plaintiffs served defendants a copy of the Conplaint and summons
via certified mail. However, defendants contend that plaintiffs
shoul d have served defendants personally pursuant to Federal
Rul es of Civil Procedure 4(e)(1), and 4(h)(1) and Pennsyl vani a
Rules of CGvil Procedure 402 and 423.

The fundanental purpose for requiring proper service of
process is to ensure that the defendant receives notice of the

commencenent of the legal action and is afforded an opportunity

to present his objections. See Miullane v. Central Hanover Bank &

Trust Co., 339 U S. 306, 314 (1950); Garrison Printing Co., lnc.




v. Steven Mandarino Fine Arts, Inc., Cv. A No. 86-2489, 1986 W

13837, at *8 (E.D.Pa. Dec. 5, 1986). Here, defendants have

recei ved a sunmmons and a copy of the Conplaint, and have filed a
tinmely Motion to Dismss. Additionally, the defendants do not
contend that the Court | acks personal jurisdiction over them or
are not otherw se anenable to suit. Mreover, the defendants do
not argue that the service enployed by plaintiffs resulted in any
material prejudice to them nor does the Court find that

def endants have been materially prejudiced. For these reasons,
and given plaintiffs’ pro se status, the Court will deny the

def endants’ request for dismssal of the action. See Schnoltz v.

County of Berks, 2000 W. 62600, *2 (E.D.Pa. Jan 14, 2000)

(Padova, J.); @Grrison Printing Co., Inc., 1986 W. 13837, at *8.

Cresswell v. WAlt Disney Prod., 677 F. Supp. 284, 287 n. 5

(M D. Pa. 1987).

2. Sufficiency of Plaintiff’s RICO d ai ns

Def endants next argue that plaintiffs Conplaint should
be di sm ssed pursuant to Federal Rule of G vil Procedure
12(b)(6). More specifically, defendants contend that plaintiffs
fraud based RICO clains are not pled with the particularity
requi red under Federal Rule of Cvil Procedure 9(b).

Under Rule 12(b)(6), a court should disnmss a claimfor
failure to state a cause of action only if it appears to a

certainty that no relief could be granted under any set of facts



whi ch could be proved. See Hi shon v. King & Spalding, 467 U.S.

69, 73 (1984).

Because granting such a notion results in a
determ nation on the nerits at such an early stage of a
plaintiffs’ case, the district court “nust take all the well
pl eaded all egations as true, construe the conplaint in the |light
nost favorable to the plaintiff, and determ ne whether, under any
reasonabl e readi ng of the pleadings, the plaintiff nmay be

entitled to relief.” Colburn v. Upper Darby Townshi p, 838 F.2d

663, 664-65 (3rd Gr. 1988), cert. denied, 489 U S. 1065 (1989)

(quoting Estate of Bailey by Gare v. County of York, 768 F.2d

503, 506 (3d Cir. 1985)).
When a RI CO Conpl ai nt sounds in fraud, Federal Rule of

Cvil Procedure Rule 9(b) applies to the Conplaint. See Chovanes

v. Thoroughbred Racing Ass’n, 2001 W 43780, at *2 (E D.Pa. Jan

18, 2001). Accordingly, Rule 9(b) provides that “[i]n al
avernments of fraud or m stake, the circunstances constituted
fraud or m stake shall be stated with particularity.”

However, this requirenent nust be read in conjunction
with the |iberal pleading rules that the Rul es enbrace. See,

e.g., Beascoechea v. Sverdrup & Parcel and Assoc., Inc., 486 F

Supp. 169, 174 (E. D.Pa. 1980). Thus, the purposes of Rule 9(b)
are to provide notice of the precise msconduct with which

def endants are charged and to “saf eguard def endants agai nst



spurious charges of immoral and fraudul ent behavior.” Seville

| ndus. Mach. v. Southnost Mach., 742 F.2d 786, 791 (3rd Cir.

1984); see also Rolo v. City Investing Co., 155 F. 3d 644, 658

(3rd Gr. 1998) (citations omtted). A Conplaint is adequate if
the allegations of fraud reflect precision and sone neasure of

substanti ati on. See Seville, 742 F.2d at 791.

Here, defendants do not argue that plaintiffs fail to
allege a prima facie case under RICO ? rather they argue that
plaintiffs have failed to sufficiently allege mail or wire fraud.
Upon a review of plaintiffs’ Conplaint, the Court finds that
plaintiffs RICO clains are pled with sufficient particularity.
Plaintiffs make nunerous specific allegations’ concerning
def endants’ fraudul ent conduct, and after each all egati on,

plaintiffs aver that defendants conmtted such conduct using the

2RICO “takes aimat ‘racketeering activity’, that is,
any act ‘chargeable’ under several state crimnal |aws, any act
“indictabl e under nunerous specific federal crimnal
provi sions, including mail and wire fraud, and any °‘ of fense’
i nvol vi ng bankruptcy, securities fraud or drug-related activities

that is ‘punishable’ under federal law" Sedima, S.P.R L. V.
| nrex Conpany, Inc., 473 U.S. 479, 481-82 (1985). Specifically,
Rl CO prohibits a “person” from“investing in”, “acquiring”, or

“conducting the affairs of” an “enterprise” engaged in or
affecting interstate conmerce by neans of a “pattern” of
racketeering activity. It also prohibits conspiring to conmt
any of these acts. See 18 U . S.C. § 1962 (Wst 2001). O

i nportance here, RICO also includes a provision permtting a
private civil action to recover treble damages for injury
sustained as a result of a violation of RICO s substantive
provisions. See id. 8§ 1964(c).



mails, wires and tel ephones.?

Addi tionally, defendants fail to argue that they |ack
notice as to plaintiffs’ precise charges. Instead, defendants
contend that plaintiffs Conplaint is nothing nore than an attenpt
to “convert a garden variety contract dispute between an attorney
and a client into a RICO case.” Defendants should know better

than to nake such an argunent. |In Perlberger I, where defendants

represented Messody Perl berger, defendants defeated a Mdtion to
Dismss in large part because Judge Padova held that even if a
claimanounts to garden variety fraud, such a characterization is

not fatal to a RRCOclaim See Perlberger v. Perlberger, 1998 W

76310, at *4 (E.D.Pa. Feb 24, 1998). Indeed, the Third Grcuit
has recogni zed that the inclusion of mail and wire fraud within
the scope of civil RI CO extends RICO beyond the world of
racketeers to the real mof common | aw, “garden variety” fraud

found in commercial litigation. See Tabas v. Tabas, 47 F.3d

1280, 1290 (3rd Gr. 1995).

To the extent defendants’ argue that the Court shoul d
decline to exercise supplenental jurisdiction over plaintiffs’
state law clains, the Court finds defendants’ argunent
unper suasi ve. Defendants’ fail to offer any | egal support for

their position, and fail to otherwise articulate a basis for

3These all egations are outlined in the Background
section of this Qpinion, and will not be recounted here.
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t heir argunent.
For the reasons set forth above, the Court wll deny

def endants Mbtion to Di sm ss.

Cl arence C. Newconer, S.J.
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