IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
: NO. 99-0536-1
V.
JAMVES BUTLER ; (C.A. NO 00-4377)
VEMORANDUM AND ORDER
HUTTON, J. March 28, 2001

Currently before the Court is Janes Butler’s Motion to Vacate,
Set Aside, or Correct Sentence Under 28 U S.C. § 2255 (Docket No.

30).

| . FACTUAL BACKGROUND

On Septenber 7, 1999, the Petitioner was indicted for
di stribution of cocaine in violation of 21 U . S.C. 8§ 841(a) (1) (Count
1), possession with the intent to distribute cocaine in violation
of 21 US. C 8 841(a)(1)(Count 2), possession of a firearm in
furtherance of a drug trafficking crime in violation of 18 U S.C
8 924(c)(1)(Count 3), and possession of a firearm by a convicted
felon in violation of 18 U S . C. 8§ 922(g)(1)(Count 4). The
Petitioner noved to suppress the physical evidence and the Court
hel d a suppression hearing on Novenber 23, 1999. On January 7,
2000, the Court issued an order denying the Petitioner’s notion to
suppress and the Petitioner subsequently plead guilty to counts

two, three, and four of the indictment with the governnent



di sm ssing count 1. Pursuant to that guilty plea, the Petitioner
was sentenced on May 19, 2000 to a term of inprisonnment of 70
nont hs, a five year termof supervised rel ease, a fine of $500, and
a special assessnent of $300. In addition, the Petitioner
forfeited $10,515 in United States currency and a Ruger .357 magnum
handgun.

As aresult of this sentence, the Petitioner filed the instant
notion pursuant to 28 U S.C 8§ 2255 on August 28, 2000. On

Septenber 6, 2000, pursuant to United States v. Mller, 197 F. 3d

644 (3d CGr. 1999), the Petitioner was given the opportunity to
anend his Motion to include all cognizable clains, or proceed with
the Motion as filed. The Petitioner opted not to supplenent his
original notion. Therefore, the Court nust address the two clains
put forth by the Petitioner in his unanended section 2255 noti on.
First, the Petitioner clains that he was denied effective
assistance of counsel because his trial counsel failed to
investigate facts suggesting that the search warrant resulting in
the sei zure of the physical evidence was never sworn to, signed or
seal ed prior to the search. Second, the Petitioner asserts that he
was denied effective assistance of counsel because his trial
counsel failed to argue that the Court |acked subject matter
jurisdiction because Congress did not have the power to pass the
statutes under which the Petitioner was convicted. The Petitioner

never raised these issues on direct appeal.



1. DI SCUSSI ON

A prisoner who i s in custody pursuant to a sentence i nposed by
a federal court who believes “that the sentence was inposed in
violation of the Constitution or laws of the United States,
or is otherwise subject to collateral attack, may nove the court
whi ch inposed the sentence to vacate, set aside or correct the
sentence.” 28 U . S.C. § 2255 (West 2001). Prior to addressing the
merits of the petitioner’s clains, the court should consider if

they are procedurally barred. See United States v. Essig, 10 F. 3d

968, 976 (3d Cr. 1993). A petitioner under section 2255 is
procedurally barred frombringing any clains on collateral review
whi ch coul d have been, but were not, raised on direct review. See

Bousley v. United States, 523 U S. 614, 621, 118 S. Ct. 1604, 1610

(1998) (exception to procedural default rule for clains that could
not be presented without further factual developnent); United

States v. Biberfeld, 957 F.2d 98, 104 (3d Cir. 1992). Once clains

have been procedurally defaulted, the petitioner can only overcone
the procedural bar by showng “cause” for the default and

“prejudice” fromthe alleged error. See Biberfeld, 957 F. 2d at 104

(stating “cause and prejudice” standard). In this context, “cause”
consists of “sonething external to the petitioner, sonething that
cannot be fairly attributable to him” and “prejudi ce” nmeans that
the alleged error “worked to [the petitioner’s] actual and

substantial di sadvantage.” See Colenan v. Thonpson, 501 U S. 722,




753, 111 S. Ct. 2546, 2566 (1990)(defining “cause”); United States

v. Frady, 456 U.S. 152, 170, 102 S.C. 1584, 1595 (1982) (defining
“prejudice”).

The Petitioner’s two clains for relief allege that his counsel
was ineffective in violation of his sixth anmendnent right to
reasonably effective assistance of counsel. See U S. Const. anend.
VI. As these clains were never raised on direct appeal, they would
normal Iy be considered barred from collateral review However
because an ineffective assistance of counsel claimoften relies on
matters outside of the factual record on appeal and the defendant
is often represented on appeal by the sane counsel as at trial
courts have held that “in general an ineffective assistance claim
whi ch was not raised on direct appeal is not deened procedurally

defaul ted for purposed of habeas review.” United States v. Grth,

188 F.3d 99, 107 n.11 (3d Gr. 1999)(citing United States V.

DeRewal , 10 F.3d 100, 103 (3d Gr. 1993). Despite this genera

rule, the Third Crcuit has al so considered clains of ineffective
assi stance of counsel procedurally barred if they were not raised
on direct appeal when the argunents advanced clearly go to the
underlying nerits of the claim instead of counsel’s failure to
chal l enge the sentence earlier and the claim could have been
brought on direct appeal w thout further factual devel opnent. See
id. at 107.

A claimof ineffective assistance of counsel is governed by



the standard set forth by the Supreme Court in Strickland v.

Washi ngt on, 466 U. S. 668, 687, 104 S. C. 2052, 2064 (1984). In

Strickland, the Suprene Court stated that an i neffective assi stance

of counsel claim requires the defendant to show that their
counsel’s performance was defective and that the deficient
performance prejudiced the defense. See id., 104 S.Ct. at 2064.
Counsel s performance wll be neasured against a standard of
r easonabl eness. In anal yzing that performance, the court should
make “every effort . . . to elimnate the distorting effects of
hi ndsight,” and determne whether “in light of all t he
ci rcunstances, the identified acts or om ssions were outside the
w de range of professionally conpetent assistance.” See id. at
690, 104 S.Ct. at 2066. Once it is determned that counsel's
performance was deficient, the court nust determne if "there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceedi ngs woul d have been different.*
Id. at 694, 104 S. . at 2068. “A reasonable probability is a
probability sufficient to underm ne confidence in the outcone."”
Id. at 694, 104 S. C. at 2068. Only after both prongs of the
analysis have been net wll the petitioner have asserted a
successful ineffective assistance of counsel claim

A. Failure to Argue or Investigate that the Search Warrant
was never Sworn To, Signed or Sealed prior to the Search

The Petitioner clains that the original search warrant was



i nconplete and fatally defective because the Phil adel phia Police
had the warrant signed, sealed, and validated by a state bali
comm ssioner after they perforned the search. Despite trial
counsel s efforts to vigorously contest the validity of the search
warrant during a suppression hearing in this case, the Petitioner
asserts that his representation was ineffective because counse
knew t he police had the warrant executed post-search and perforned
no investigation to develop that theory. When assessing an
ineffective assistance of counsel claim for a failure to
i nvestigate, the court nust assess a decision not to investigate
“for reasonableness in all the circunstances, applying a heavy
measure of deference to counsel’s judgnents.” 1d. at 691, 104 S
. at 2066. “[S]trategic choices made after |ess than conplete
investigation are reasonable precisely to the extent that
reasonabl e professional judgnents support the limtations on
investigation.” 1d. at 691-92, 104 S. C. at 2066.

In the instant case, the Court has the benefit of testinony
fromthe suppression hearing in evaluating the Petitioner’s claim
While the Petitioner clains that the Phil adel phia Police searched
W thout a proper warrant and then had a state bail comm ssioner
signit after they had sei zed physi cal evidence, the testinony from
t he suppression hearing contradicts that position. Oficer More,
who attenpted to buy drugs fromthe Petitioner on the night of the

search, testified that his unit “already had a search warrant for”



the Petitioner’s residence at the tine he approached the Petitioner
and he approached the Petitioner “[a] few mnutes before the
search.” See Suppression H’'g Tr. at 38:16-24, 39:7-25, 40:1. 1In
addi tion, Sergeant Jackson testified that at the tinme Oficer Mpore
interacted wwth the Petitioner, the search warrant had al ready been
obt ai ned. See Suppression H'g Tr. at 30:13-15. Sergeant Jackson
further testified that the search warrant was goi ng to be executed
that night regardless of the result of Oficer More s interaction
wth the Petitioner. See Suppression H'g Tr. at 30:16-19. This
testinony clearly contradicts the Petitioner’s position.

I n assessing trial counsel’s performance, the Court nust | ook

at all of the circunstances. See Strickland, 466 U S. at 690, 104

S. C. at 2066. Despite trial counsel’s zeal ous advocacy, this
Court previously found that the search warrant in question
“contain[ed] sufficient information to provide a judicial official
with a substantial basis to conclude that there was a fair

probability that contraband would be found.” United States v.

Butler, No. ClV.A 99-536-01, 2000 W. 19541, at *2 (E.D.Pa. Jan. 7,
2000) . The Court further noted that it would be difficult to
“conceive of a set of facts which would provide a nore credible
basis for the issuance of a warrant.” Butler, 2000 W. 19541, at
*2. Wth the overwhel m ng support for the i ssuance of the warrant,
the officers involved would have no notivation to delay

presentation of the search warrant to the bail comm ssioner. This



bol sters the credibility of the officers’ testinony which already
convi nci ngly establishes that the search warrant was obt ai ned pri or
to the search. Looking at all of “the circunstances, applying a
heavy neasure of deference to counsel’s judgnents,” the Court finds
that the Petitioner’s trial counsel was clearly reasonable in
limting any investigation into this avenue of defense. See

Strickland, 466 U . S. at 691, 104 S. . at 2066.

For the foregoing reasons, the Court finds that the
Petitioner’s claimof ineffective assi stance of counsel for failure
to further investigate the issuance of the search warrant nust

fail.

B. Lack of Jurisdiction

The Petitioner’s second claim of ineffective assistance of
counsel is that his counsel was ineffective for failing to argue
that 21 U.S.C. § 841(a)(1), 18 U.S.C. § 924(c)(1), and 18 U.S.C. §
922(g) (1) are unconstitutional. The Petitioner asserts that it is
beyond Congress’ power under the Conmmerce Clause to pass these
statutes and any sentence inposed pursuant to them is
unconstitutional. While he couches his claimas one of ineffective
assistance of counsel, this claim goes to the nerits of his
underlying argunent and not to the quality of his counsel. In
addition, this claim could have been brought on direct appea
wi t hout any further factual devel opnment. As the Petitioner did not

assert any additional “cause” for the default, the Court finds that

8



the Petitioner’s claimis procedurally barred for his failure to

raise this issue on direct appeal. See Garth, 188 F. 3d at 107.



Even if the Petitioner’s claimwas not procedurally barred,
the Court finds that it fails on the nerits. Al'l three of the
statutes wunder which the Petitioner was sentenced have been
chal l enged as inperm ssible exercises of Congressional power
pursuant to the Commerce Cl ause in the years foll ow ng the Suprene

Court’s decisionin United States v. Lopez, 514 U. S. 549, 115 S. C.

1624 (1995). Because Congress nade specific findi ngs when enacti ng
t he Control | ed Substances Act that the distribution of a controlled
subst ance has a substantial effect upon interstate conmerce, courts
addressi ng the i ssue have uphel d both section 841(a)(1) and section
924(c) (1) as perm ssible exercises of Congress’ Commerce C ause

power. See 21 U.S.C. § 801 (West 2001); United States v. WAl ker,

142 F.3d 103, 111 (2d Cir. 1998); see also Dover v. United States,

No. CRIMA 96-181-1, 1999 W 239281, at *3 (E.D.Pa. Apr. 8,
1999) (enunerati ng cases where various circuit courts have upheld
both 8§ 841(a)(1) and 8§ 924(c)(1)). |In addition, section 922(g)(1)
has been upheld as a perm ssible exercise of the Commerce C ause
power because the explicit |anguage of the statute itself nakes it
applicable only when “interstate or foreign commerce” is involved.

See 18 U.S.C. 8§ 922(g)(1)(West 2001); United States v. Henson, 123

F.3d 1226, 1233 (9th Gr. 1997); see also Dover, 1999 W. 239281, at

*3 (enunerating cases where various circuit courts have upheld §
922(g)(1)). Because the constitutionality of these statutes has

been uphel d, the Petitioner’s attorney could not be i neffective for

10



failing to raise this fruitless argunment. In addition, there can
be no prejudice to the Petitioner because if the claim had been
raised, it would have been rejected.

For the foregoi ng reasons, the Petitioner claimof ineffective
assi stance of counsel for failure to contest the constitutionality
of 21 U.S.C. § 841(a)(1), 18 U.S.C. § 924(c)(1), and 18 U.S.C. §
922(9g) (1) nust fail.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
NO 99-0536-1
V.

JAMES BUTLER (C. A NO 00-4377)
ORDER

AND NOW this 28" day of March, 2001, upon consideration
of Petitioner Janes Butler’'s Mtion to Vacate, Set Aside, or
Correct Sentence Under 28 U. S.C. 8 2255 (Docket No. 30), IT IS
HEREBY ORDERED t hat :

(1) the Petitioner’s Mtion is DENIED WTH PREJUDI CE; and

(2) a certificate of appealability is not granted because

Petitioner has not nmade a substantial showi ng of the

denial of a Constitutional right.

BY THE COURT:

HERBERT J. HUTTON, J.



