IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CI A G CRON N, : ClVIL ACTI ON
: NO. 99- 5555
Pl ai ntiff,
V.

MARTI NDALE ANDRES & CO.,
et al.

Def endant s.

VEMORANDUM ORDER

AND NOW this 27th day of March, 2001, it is hereby
ORDERED t hat defendants’ notion for sunmary judgnment and notion
to dismss for lack of subject matter jurisdiction (doc. no. 45)
is GRANTED in part and DENIED in part. The court’s order is
based on the foll ow ng reasoning:

Plaintiff contends that defendants Martindal e Andres &
Co. (“"MA&C’) and Keystone Financial, Inc. (“KFlI”) created a
hostil e work environnent and retaliated against her after she
made conpl aints to managenent, in violation of Title VIl of the
Cvil Rights Act of 1964 (“Title VI1”) and the Pennsylvani a Human
Rel ati ons Act (“PHRA’). For the foregoing reasons, defendants’
nmotion for summary judgnment is granted with respect to
plaintiff’s sexual harassnment claim but is denied with respect
to her retaliation claim 1In addition, defendant KFl's notion to
di smss is denied.

Def endants are entitled to summary judgnment on

plaintiff’s Title VI and PHRA hostile work environnment claim



Plaintiff filed her adm nistrative conplaint wwth the
Pennsyl vani a Human Ri ghts Comm ssion (“PHRC’) and the Equal
Enmpl oynent Qpportunity Comm ssion (“EECC’) on June 18, 1998.
Title VII requires that an enpl oynment discrimnation claimbe
filed within 300 days of the alleged discrimnation. See 42
U S.C. 20003-5(e)(1). The PHRA provides for an 180 day w ndow
within which to file a claim Therefore, the court can only
consi der those events which took place after August 22, 1997 for
purposes of plaintiff’'s Title VII claimand Decenber 20, 1997 for
purposes of plaintiff’s PHRA claim

Plaintiff contends that under the continuing violation
theory, the court may consi der events taking place prior to the

prescribed statutory period if the plaintiff can denonstrate

that the act is part of an ongoing practice or pattern of

di scrimnation of the defendant.’’ Rush v. Scott Specialty

Gases, Inc., 113 F. 3d 476, 481 (3d GCr. 1997) (quoting West v.

Phi | adel phia Elec. Co., 45 F.3d 744, 754 (3d Gr. 1995)). Even

under the continuing violation theory, however, the statutory
clock begins to run at the tine that the plaintiff becones aware,
or should have becone aware, that her rights had been viol ated

under Title VII. See Jones v. WDAS FM AM Radi o Stations, 74 F.

Supp. 2d 455, 463 (E.D. Pa. 1999) (holding that the conti nuing
viol ations theory was inapplicable where the “plaintiff either

knew or should have known that her rights under Title VII had



been violated well before 300 days prior to the filing of her
charge with the EECC’).

In this case, plaintiff admtted in her deposition that
she conplained to Daniel Miullen, Director of |nvestnent
Operations for MA&C, of sexually discrimnatory conduct on the
part of MA&C and its enployees in August, 1997. See Pl.’s Ex. 3,
Cronin Dep. at 341-42. Millen’s nenorandum concerning his
conversation with plaintiff confirns that plaintiff nade her
conplaints to himon August 5, 1997. See Defs.’ Ex. 3.
Therefore, the court finds that plaintiff was aware that she was
bei ng subjected to sexual discrimnation on August 5, 1997 at the
| atest. Because plaintiff failed to file an EECC claimw thin
300 days of August 5, 1997, she cannot rely upon the continuing
violation theory. Accordingly, the court will consider only
t hose events that took place after August 22, 1997, 300 days
prior to plaintiff’s filing of her admnistrative conpl aint.

Def endants contend that plaintiff has not pointed to
sufficient evidence of sexual harassnment so as to create a
genui ne issue of fact as to whether the harassnent she was

subjected to was pervasive and regular. See Kunin v. Sears

Roebuck & Co., 175 F.3d 289, 293 (3d Gr. 1999) (requiring a

plaintiff asserting a sexual harassnment claim to prove that: (1)
she suffered intentional discrimnation; (2) the discrimnation

was pervasive and regular; (3) the discrimnation detrinmentally



affected her; (4) the discrimnation would have detrinentally
affected a reasonable woman in her position; and (5) her enployer
has respondeat superior liability.)

As evidence of the sexual harassnent, plaintiff points
to: (1) her search of a conpany conputer which reveal ed of fensive
material; (2) MA&C s refusal to grant her |eave, either paid or
unpaid, to take a trip to California in Decenber, 1999, which
resulted in what she alleges to be her discharge from MAGC;, (3) a
j oke made by Mullen that nmade reference to the maxi num nunber of
wonen golfers permtted in a golf foursome and cont enporaneous
reference to posted Labor Anti-Discrimnation CGuidelines posted
near by; and (4) her exclusion froma conpany golf outing in favor
of a mal e enpl oyee.

Title VII does not “nmandate[] a sanitized work place as

a matter of |law " Johnson v. Professional Services Goup., Inc.,

No. 4-93-1197, 1996 U. S. Dist. LEXIS 7896, at *15 (D. M nn. Apri
17, 1996). The nere fact that sexually offensive material exists
sonewhere on conpany property does not constitute evidence of
sexual harassnent . Rather, the offensive materials nust be
either ained at the plaintiff or generally displayed to the
public. See id. (holding that results of a female plaintiff’s
search of the nale enpl oyees’ |ocker room for sexually offensive

material could not formbasis for liability); Andrews v. City of

Phi | adel phia, 895 F.2d 1469 (3d G r. 1990) (requiring public




di spl ays of sexist behavior to trigger liability under Title
VIl). In this case, plaintiff affirmatively sought out the

of fensive materials by searching for it on the conpany’s
conputers at her owmn initiative. But for plaintiff’s own work as
a sleuth, she would not have been subjected to the offensive
materials. Therefore, because in this case the materials were
neither public nor ainmed at plaintiff, but rather hidden from
view until plaintiff voluntarily exposed herself to them the

exi stence of the offensive materials in the conpany’s conputer is
not evidence of a hostile environnment.

The events concerning the denial of plaintiff’s request
to take her trip to California, the second piece of evidence
relied upon by plaintiff, |ikew se cannot be consi dered as
evi dence of sexual harassnent. “Not every friction in the
wor kpl ace between a man and a wonman supports a cl ai mof sexua
harassnment. Nor does Title VII enact a general |abor code which
addresses all forns of disputes between co-workers.” Kent v.
Henderson, 77 F. Supp.2d 628, 635 (E.D. Pa. 1999). In a sexual
harassnment claim a plaintiff “nust always prove that the conduct
at issue . . . constitute[s] discrimnation . . . because of

sex. Oncal e v. Sundowner O fshore Serv., Inc., 523 U. S. 75,

81 (1998). Plaintiff thus has the burden of raising a genuine
i ssue of fact of whether but for her sex, MA&C woul d have treated

her differently. Plaintiff points to nothing but conjecture to



suggest that her supervisors’ actions in denying her perm ssion
to take her planned vacation was taken because of her sex. The
court finds that plaintiff has not raised a genuine issue of fact
as to whether MA&C s conduct in denying her perm ssion to take
her planned vacation in Decenber, 1998, constitutes
di scrim nati on because of her sex.

In light of the court’s exclusion of the evidence of
of fensive material contained in the conpany’s conputer and the
di spute over the trip to California, plaintiff is left with only
two al l eged i nstances of sexual harassnent that took place during
the statutory period. A hostile work environnment is “a workpl ace
[that] is pernmeated with discrimnatory intimdation, ridicule,
and insult that is sufficiently severe or pervasive to alter the
conditions of the victinis enploynent and create an abusive

wor ki ng environnent.” Harris v. Forklift Sys., Inc., 510 U S.

17, 21 (1993). dearly, the two events cited by plaintiff are
nmore properly characterized as isolated incidents of

i nappropriate behavior, which even if true do not satisfy the
requi renent that the sexually harassing conduct alleged be

pervasive and regular. See, e.qg., Sprague v. Thorn Anericas,

Inc., 129 F.3d 1355, 1365-66 (10th Cr. 1997) (finding that five
“sexual | y-oriented, offensive” statenents were insufficient to
survive a notion for sunmary judgnment on a sexual harassnent

clainm; Baskerville v. Culligan Int’l Co., 50 F.3d 428, 430 (7th




Cr. 1995) (holding that nine instances of offensive behavior
were insufficient to survive a notion for summary judgnment on a
sexual harassnent clain). Accordingly, defendants have shown
that there is no genuine issue of fact as to whether the all eged
sexual harassnent was pervasive and regular, and are entitled to
summary judgnent on plaintiff’s Title VIl sexual harassnent
claim

Furt hernore, because plaintiff points to no evidence of
sexual harassnment that occurred after Decenber 20, 1997, which is
180 days before her PHRA claimwas filed, defendants are entitled
to sunmary judgnment on plaintiff’s PHRA sexual harassnent claim

Def endants’ notion with respect to plaintiff’s
retaliation claimis denied. Defendants contend that plaintiff
quit her position at MA&C and thus did not suffer an adverse
enpl oynent action, which the parties agree is an el enent of
plaintiff’s prima facie case. The court finds, however, that
there is a genuine issue of fact as to whether plaintiff resigned
or was di scharged from her enploynent at MA&C, and thus whet her
plaintiff suffered an adverse enpl oynent acti on.

Def endants’ reliance on Wllians v. Gty of Kansas

GCty, 223 F.3d 749 (8th G r. 2000), in support of their position
is msplaced. Although in Wllians, as in this case, the
plaintiff’s separation from enploynment was precipitated by a

di spute over whether the plaintiff was entitled to take a



vacation despite the fact that she did not have sufficient
vacation tine to do so, the plaintiff in Wllians “abruptly quit”
after being told that her request for “dock tine” was denied.

Id. at 754. The court in WIllians enphasized that the plaintiff
never gave the enployer “a chance to fix the problem” 1d.

By contrast, in this case plaintiff responded to MA&C s
letter, which inforned her that “failure to report as schedul ed
w Il be considered job abandonnent — voluntary dism ssal,” Def.’s
Ex. 19 at D45, with a letter of her own expressly stating that
she was not resigning. See Defs.’” Ex. 15 at D-69. Plaintiff
t ook her vacation but then reported to work on January 2, 1998,
as she stated that she would do in her response to MA&GC s letter
Therefore, plaintiff’s actions in this case are nuch different
than those of the plaintiff in WIlIlians.

Def endants’ argunent under Siko v. Kassab, Archbold &

OBrien, L.L.P., No.CIV.A 98-402, 2000 W. 307247 (E.D. Pa. MNar
24, 2000) is simlarly flawed. |In that case, a dispute between
the plaintiff and her enpl oyer arose as to how nuch pregnancy

| eave plaintiff was entitled to take. The enpl oyer sent the
plaintiff a letter directing her to return to work by a
particul ar date or the enployer would consider her to have
effectively tendered her resignation. The court rejected the
plaintiff’s argunent that the letter term nated her enpl oynent

and thus created an adverse enpl oynent action.



Like the Sixth Crcuit in WIllianms, however, the court
in Siko looked to the plaintiff’s response, or |ack thereof, to
the letter. The court noted that the plaintiff did not inform
her enployer of her intent to return to work on a different day,
nor did she attenpt to negotiate a different return date. 1In the
instant case, plaintiff notified MA&C of her intent to return to
work on January 2, 1998, and al so attenpted to negotiate with
MA&C by, inter alia, offering to take work with her to
California, working weekends upon her return fromher trip, and
taking an unpaid | eave. See Defs.’ Ex. 15 at D-69. Plaintiff’s
response to MARC s letter was thus decidedly different than the
response of the plaintiffs in both Wllians and Si ko, which the
courts in Wllians and Si ko expressly relied upon in finding that
those plaintiffs had not suffered adverse enpl oynent actions.
Accordingly, there is a genuine issue of fact as to whet her
plaintiff quit her job or was term nated by MA&C.

Def endants al so contend that there is no genui ne issue
of fact as to whether MA&C s stated nondi scrimnatory reasons for
denying plaintiff vacation tinme was pretext for its intent to
retaliate against plaintiff for conplaining to MA& of sexual
harassnment. The court disagrees. Anong the evidence that
plaintiff points to in support of her claimthat MA&C s st ated
reasons for denying her vacation tinme are the handwitten notes

of MA&C s human resource nanager, Karen Wall ace, which detail a



conversation that she had with Robert Andres, President of MA&C
Wal | ace’s notes, viewed in the light nost favorable to plaintiff,

see Farrell v. Planters Lifesavers Co., 206 F.3d 271, 278 (3d

Cr. 2000), suggest that the two discussed a “gane plan” for
dealing with plaintiff where they would “continue to build the
case based on performance issues.”! At this stage of the
proceedi ng, these notes raise the question as to whet her MA&C
intended to “build a case” for firing plaintiff in response to
her sexual harassnment conplaints. Accordingly, there is a
genui ne issue of fact as to whether MA&C s legiti mate reasons for
its alleged termnation of plaintiff were pretextual, and

def endants’ notion for sunmary judgnent as to plaintiff’s
retaliation clains is denied.

Because the conduct upon which plaintiff relies for its
retaliation claimtook place after Decenber 20, 1997, and thus is
within 180 days of plaintiff’s filing of her PHRA retaliation
claim defendants’ notion for summary judgnent on the PHRA
retaliation claimis denied.

Def endants al so seek summary judgnent on plaintiff’s
claimfor punitive damages under the PHRA and Title VII. As to

the PHRA claim punitive damages are unavail abl e under the

1. To the extent that a dispute exists whether the notes as
witten by Ms. Wallace actually say what plaintiff clains that

t hey say, that dispute raises a genuine issue of fact that is a
guestion for the jury at trial.

10



statute. See Hoy v. Angelone, 720 A 2d 745, 748 (Pa. 1998). To

survive a notion for summary judgnment on a claimfor punitive
damages under Title VII, a plaintiff nmust point to evidence that
creates a genuine issue of fact as to whether defendants acted
wth “malice or with reckless indifference to [her] federally

protected rights.” Kolstad v. Anerican Dental Assoc., 527 U. S

526 (1999). As previously discussed, plaintiff has pointed to
evi dence suggesting that, after plaintiff conpl ai ned of sexual
harassnent, MA&C managenent instituted a plan to “build a case”
for termnating plaintiff’s enploynent. This allegation raises a
genui ne issue of fact as to whether defendants acted with nalice
or reckless indifference to plaintiff’s right to nake a sexual
harassnent conplaint without fear of retaliation. Accordingly,
def endants’ notion for sunmary judgnent as to plaintiff’s claim
for punitive damages under Title VII is denied.

Keystone Financial Inc. (“KFI”), MA&C s parent
corporation, contends that the clains against it should be
di sm ssed for lack of subject matter jurisdiction pursuant to
Federal Rule of G vil Procedure 12(b)(1). As an initial matter,
the parties dispute what is the correct standard for the court to
apply in considering KFl's notion. Defendants contend that as a
notion filed under Rule 12(b)(1) of the Federal Rules of Cvil
Procedure, the court may make its own factual determ nations, and

plaintiff bears the burden of proof by a preponderance of the

11



evi dence. Plaintiff contends that under Robinson v. Dalton, 107

F.3d 1018 (3d Gr. 1997), a notion to dismss for failure to
exhaust the adm nistrative process should be treated as a Rule
12(b) (6) notion.

I n Robi nson, however, the issue was whether the
plaintiff had filed his EECC conplaint in a tinely manner. The
Third Grcuit noted that questions concerning the tinely
exhaustion of adm nistrative renedies are “in the nature of
statute of limtations,” and thus treated differently than strict
gquestions of subject matter jurisdiction. |1d. at 1021 (quoting

Hornsby v. United States Postal Service, 787 F.2d 87, 89 (3d Cr.

1986). The court in Robinson reaffirmed its prior holding that
ina Rule 12(b)(1) notion, a “trial court ‘is free to weigh the
evidence and satisfy itself as to the existence of its power to

hear the case.’” Robinson, 107 F.3d at 1021 (quoting Int’'|l Ass’'n

of Machinists & Aerospace Workers v. Northwest Airlines, Inc.,

673 F.2d 700, 711 (3d Cr. 1982)). Accordingly, for the purposes
of KFI's notion to dismss, plaintiff has no factual presunption
in her favor and bears the burden of proving by a preponderance
of evidence that the court has subject matter jurisdiction over
KFI as a def endant.

KFlI contends that the court |acks subject matter
jurisdiction over it as a defendant because plaintiff did not

name KFl in her administrative conplaint filed with the EEOCC and

12



the PHRC. Although as a general rule a plaintiff may not bring a
Title VII action against a party not naned in the underlying

adm nistrative conplaint, there is an “identity of interest”
exception to this rule where: (1) the unnanmed party received
actual notice of the conplaint; and (2) there is a shared
comonal ity of interest between the naned and unnaned parties.

See Shafer v. Board of Public Education, 903 F.2d 243, 251-52 (3d

Cr. 1990). This exception only applies, however, to plaintiffs
who where not represented by counsel at the tinme that the

adm nistrative conplaint was filed. See Harrington v. Hudson

Sheraton Corp., 2 F. Supp.2d 475, 478 (S.D.N. Y. 1998); Tarr v.

Credit Suisse Asset Mgnt., 958 F. Supp. 785, 794 (E.D.N. Y. 1997);

Sharkey v. Lasnp, 906 F. Supp. 949, 955 (S.D.N. Y. 1995).

KFl contends that plaintiff was represented by her
former husband, Kevin Cronin, Esquire, at the tine that she filed
her adm nistrative conplaint. At her deposition, plaintiff
answered in the affirmati ve to questions asking her whether (1)
M. Cronin “advised” her in connection her filing of her
adm nistrative conplaint; and (2) M. Cronin provided her
“counsel” at the tinme of her filing of the adm nistrative
conplaint. Pl.’s Ex. 3, Cronin Dep. at 828. Plaintiff points to
affidavits fromboth herself and M. Cronin which deny KFI’'s
claim See Pl.’s Ex. 20 & 33.

Al though it is true that a party may not inject an

13



issue of fact into the record by disputing wth an affidavit
their owm earlier testinony given under oath, the rul e does not
apply where the earlier testinony is either anbi guous or

confusing. See Ceveland v. Policy Mym. Sys. Corp., 526 U S

795, 806 (1999) (stating that, in the context of a summary

j udgnent notion, courts should not give weight to a party’s
affidavit that contradicts that party’'s earlier deposition
“W t hout explaining the contradiction or attenpting to resolve
the disparity”). The court finds that the transcript of
plaintiff’s deposition is anbi guous, because it is subject to at

| east two reasonable interpretations. |In answering the question
of whether M Cronin advised her at the tine of the PHRC filing,
plaintiff stated that “[h]e advised ne to file. He did not go to
the PHRC with ne.” M. Cronin’s nere suggestion that plaintiff
file a conplaint is not the type of specific |egal advice given
to plaintiff such that she can be deened to have been represented
by counsel. Furthernore, given that M. Cronin was plaintiff’s
husband at the tinme, it is unclear whether M. Cronin was
providing plaintiff with spousal or |egal advice, or both.
Therefore, the court will consider plaintiff’s and M. Cronin’s
af fi davits because they explain any disparity between her
deposition and her current position rather than nerely
contradicting it. See id.

M. Conin's affidavit states that he was not even

14



aware that plaintiff had filed a conplaint with the PHRC i n June,
1999, and that he gave her no advice regarding wwth whomto file
a conplaint or what the contents of the conplaint should be. See
Pl."s Ex. 33 at 2-3. Therefore, based on the Cronins’ affidavits
and in |ight of the spousal relationship that existed between
plaintiff and M. Cronin, the court concludes that M. Cronin did
not act as plaintiff’s counsel when she filed her adm nistrative
conpl ai nt.

KFl also clainms that the legal advice that M. Cronin’s
col | eague, Rosalia Costa-Clarke, provided to plaintiff is also
evi dence that she was represented by counsel. The record is
cl ear, however, that Costa-C arke provided plaintiff with counse
in connection with her unenpl oynent conpensation claimin January
and February of 1999. See id. at 3. Plaintiff, of course, did
not file her admnistrative conplaint until June 18, 1999.
Therefore, Costa-C arke cannot be deened to have represented
plaintiff in the filing of her PHRC conpl ai nt several nonths
after she represented plaintiff in her unenpl oynent conpensation
claim Accordingly, the court finds that plaintiff has proven by
a preponderance of the evidence that plaintiff was not
represented by counsel at the tinme that she filed her conpl aint
with the PHRC

G ven the court’s finding that plaintiff was not

represented by counsel at the time of the filing of her

15



adm ni strative conplaint, the identity of interest exception to
the general rule that a plaintiff may not bring a Title VII
action against a party not naned in the underlying admnistrative
conplaint applies if: (1) the unnaned party received notice of
the conplaint; and (2) there is a shared commonal ity of interest

bet ween the nanmed and unnaned parties. See Shafer v. Board of

Publ i c Education, 903 F.2d 243, 251-52 (3d Gr. 1990).

As to the first prong that the adm nistrative conpl ai nt
provide notice to the unnanmed party, in this case KFl, plaintiff
clains that her responses to the PHRC standard form
questionnaires that she filled out at the sane tine that she
filed her PHRC conplaint put KFI on notice. KFI argues that the
court should not consider the questionnaires for the purpose of
putting KFlI on notice. The court finds, however, that this

argument is not persuasive. In Cook v. Applied Data Research,

No. Cl V. A. 88-2894, 1989 W 85068, at *6 (D. N.J. July 20, 1989),
the court found that an affidavit filed by the plaintiff one
month after the filing of her EECC conplaint was relevant to the
question of whether defendant had notice of the charges agai nst
it. Gven that in this case the questionnaires were filed at the
sane tinme as the conplaint, it is clear that the questionnaires
are relevant to the question of whether KFI had notice of the
charges against it.

In the questionnaires thenselves, plaintiff listed the

16



“name of organization your conplaint is against” as “Martindale
Andres & Co., Inc. (subsidiary of Keystone Financial, Inc.).”
Pl.’s Ex. 39 at 1, 3, 4, 6 & 8. |In response to the question
“Iw hat do you hope to achieve by filing your conplaint,”
plaintiff noted that, inter alia, she wanted to have KFI/MAC
sexual harassnent policy changed. 1d. at 2. Plaintiff also
named Karen Wl |l ace, human resource manager for KFlI, as the
person to whom she conpl ai ned of sexual harassnent as well as one
of the persons who notified plaintiff of her alleged discharge.
See id. at 5, 7. Therefore, the conplaint and questionnaires,
t aken together, do not point exclusively to MA&C as the all eged
wrongdoer, but instead indicate that the policies and conduct of
KFI and its enpl oyees would be placed directly at issue. The
court thus finds that the references to KFl in the questionnaires
put KFI on notice that both its sexual harassnent policy and the
conduct of its human resource director was inplicated by
plaintiff’s conplaint, and that it was the subject of an
i nvestigation conducted by the EEOC and t he PHRC

Turning to the second prong of the identity of interest
exception test, it is clear that there is a commonality of
i nterest between MA&C and KFI. The comonality of interest
requi renent essentially asks whether the interests of the naned
and unnaned parties are so simlar “‘for the purpose of obtaining

vol untary conciliation and conpliance it would be unnecessary to

17



i nclude the unnaned party in the EEOC proceedings.’” Dixon v.

Phi | adel phi a Housing Auth., 43 F. Supp.2d 543, 546 (E. D. Pa.

1999) (quoting Gus v. G C_ Mirphy Co., 629 F.2d 248, 251 (3d

Cr. 1980), vacated on other grounds, 451 U S. 935 (1981), and

noti ng how the commnal ity of interest and notice requirenents
are derived froma four factor test articulated in Qus). In
ot her words, could MA&C, acting on behalf of both itself and KFI
have settled the matter with plaintiff at the adm nistrative
level? In this case, it is clear that the MA&C and KFI did not
have divergent interests in the resolution of plaintiff’s
conplaint, and that MA&C, if it chose to do so, could have
brought about a final resolution on behalf of both itself and
KFl. KFI’s presence during the EECC proceedi ngs was not
necessary to obtain a satisfactory conciliation and conpliance on
behal f of MA&C. Therefore, the court finds that there is a
comonal ity of interests between MA&C and KFI

Accordingly, the court finds that it has subject matter
jurisdiction over KFl despite the fact that it was not naned as a
defendant in plaintiff’s adm nistrative conpl ai nt because (1)
plaintiff was not represented by counsel at the tinme that she
filed her conplaint; (2) the conplaint placed KFlI on notice that
it was the subject of an EEOC/ PHRA investigation; and (3) KF
shared a commonal ity of interests with the naned defendant, MA&C.

For the reasons stated above, defendants’ notion for

18



summary judgnent granted with respect to plaintiff’s hostile work
envi ronnment claimand denied with respect to plaintiff’s
retaliation and punitive damages clains. |In addition, KFI’'s
motion to dismss for |ack of subject matter jurisdictionis

deni ed.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.



