IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
: NO. 94-0192-10
V.
EDW N RODRI GUEZ ; (C.A. NO 99-5468)
VEMORANDUM AND ORDER
HUTTON, J. March 28, 2001

Currently before the Court is Edw n Rodriguez’'s Mtion to
Vacate, Set Aside, or Correct Sentence Under 28 U S.C. § 2255
(Docket No. 481), the Governnent's Menorandumin Qpposition to said
Motion (Docket No. 486), and the Petitioner’s Supplenental

Subm ssion (Docket No. 493).

| . FACTUAL BACKGROUND

On May 3, 1994, Petitioner was indicted for conspiracy to
di stribute cocaine (Count 1), unlawful use of a tel ephone (Count
7), and crimnal forfeiture (Count 30). Utimtely, Petitioner was
tried solely on Count 1 of the indictment in a jury trial
commenci ng on May 6, 1996, with any forfeiture determ nations to be
considered at the conclusion of the jury's deliberations.

On Novenber 20, 1996, following a guilty verdict, a sentencing
hearing was held. As a result, the Court sentenced Edw n Rodri guez
to a term of inprisonment of 360 nonths, a ten year term of

supervi sed rel ease, a fine of $5,000, and a special assessnent of



$50. The forfeiture count was disnissed as to Petitioner.

Follow ng the inposition of sentence, Petitioner filed an
appeal of his conviction and sentence to the United States Court of
Appeals for the Third G rcuit, Nunber 97-1937. On Cctober 26,
1998, the Judgnent of the Court was affirned. On February 21,
1999, Petitioner’s Wit of Certiorari was denied.

As aresult, Petitioner filed the instant Mtion pursuant to
28 U.S.C. § 2255 raising three grounds for relief. First,
Petitioner clains that he was denied his right to testify in his
own defense at trial because counsel refused to allow himto take
the witness stand. See Pet’r Mem of Lawat 1. Second, Petitioner
asserts that his counsel was ineffective for failing to challenge
the quantity of drugs for which Petitioner was responsible. See
Pet’r Mem of Law at 2. Third, Petitioner asserts that his prior
drug conviction was inproperly used to enhance his current
sentence. See Pet’'r Mem of Law at 4.

On July, 27, 2000, pursuant to United States v. MIller, 197

F.3d 644 (3d Gr. 1999), the Petitioner was given the opportunity
to anend his Mdtion to include all cognizable clains, or proceed
with the Mdtion as filed. The Petitioner responded by filing a
Suppl enent al Subm ssi on whi ch i ncluded two additional clains based

upon the Supreme Court’s decision in Apprendi v. New Jersey, 530

U S. 466, 120 S.Ct. 2348 (2000). The Petitioner asserts that in

light of Apprendi, 21 US. C 8§ 841(b) is unconstitutional and



therefore, his conviction and i ndi ctment under that statute nust be
vacated. See Pet’'r Suppl enental Subm ssion at 4. |In addition, he
argues that because drug quantity was never submtted to the jury,
Apprendi requires that his indictnment be dism ssed. See Pet'r

Suppl enent al Subm ssion at 4.

1. DI SCUSSI ON

A prisoner who i s in custody pursuant to a sentence i nposed by
a federal court who believes “that the sentence was inposed in
viol ation of the Constitution or |laws of the United States,
or is otherwi se subject to collateral attack, nmay nove the court
whi ch inposed the sentence to vacate, set aside or correct the
sentence.” 28 U. S.C. 8§ 2255 (West 2001). The district court is

given discretion in determning whether to hold an evidentiary

hearing on a prisoner’s notion under section 2255. See Governnent

of the Virginlslands v. Forte, 865 F.2d 59, 62 (3d Cr. 1989). 1In

exercising that discretion, the court nust determ ne whether the
petitioner’s clains, if proven, would entitle himto relief and
t hen consi der whet her an evidentiary hearing i s needed to determ ne

the truth of the allegations. See Governnent of the Virgin Islands

v. Weatherwax, 20 F.3d 572, 574 (3d Cr. 1994).

Prior to addressing the nerits of the petitioner’s clains, the
court should consider if they are procedurally barred. See United

States v. Essig, 10 F.3d 968, 976 (3d Cir. 1993). A petitioner

under section 2255 is procedurally barred frombringing any cl ai ns
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on col |l ateral review which could have been, but were not, rai sed on

direct review. See Bousley v. United States, 523 U. S. 614, 621

118 S. Ct. 1604, 1610 (1998)(exception to procedural default rule
for clains that could not be presented w thout further factua

devel opnent); United States v. Biberfeld, 957 F.2d 98, 104 (3d Cr.

1992) . Once clains have been procedurally defaulted, the
petitioner can only overcone the procedural bar by show ng “cause”
for the default and “prejudice” from the alleged error. See
Bi berfeld, 957 F.2d at 104 (stating “cause and prejudice”’
st andard) . In this context, “cause” consists of “sonething
external to the petitioner, sonething that cannot be fairly
attributable to him” and “prejudice” neans that the all eged error
“worked to [the petitioner’s] actual and substantial di sadvantage.”

See Coleman v. Thonpson, 501 U. S. 722, 753, 111 S. C. 2546, 2566

(1990) (defining “cause”); United States v. Frady, 456 U S. 152,

170, 102 S.Ct. 1584, 1595 (1982)(defining “prejudice”).

A. |l neffective Assistance of Counsel

The Petitioner’s first two clains surround allegations that
his counsel was ineffective in violation of his sixth anmendnent
right to reasonably effective assistance of counsel. See U S
Const. anend. VI. As these clainms were never raised on direct
appeal, they would nornmally be considered barred from coll ateral
revi ew. However, because an ineffective assistance of counsel

claim often relies on matters outside of the factual record on
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appeal and the defendant is often represented on appeal by the sane
counsel as at trial, courts have held that “in general an
i neffective assi stance cl ai mwhi ch was not rai sed on direct appeal
is not deened procedurally defaulted for purposes of habeas

review.” United States v. Garth, 188 F.3d 99, 107 n.11 (3d Grr.

1999) (citing United States v. DeRewal, 10 F.3d 100, 103 (3d Gr.

1993). Aclaimof ineffective assistance of counsel is governed by

the standard set forth by the Suprenme Court in Strickland v.

Washi ngt on, 466 U.S. 668, 687, 104 S. C. 2052, 2064 (1984).

In Strickland, the Suprene Court stated that an ineffective

assi stance of counsel claimrequires the defendant to show that
their counsel’s performance was defective and that the deficient
performance prejudiced the defense. See id., 104 S. Ct. at 2064.
Counsel s performance wll be neasured against a standard of
r easonabl eness. In anal yzing that perfornmance, the court should
make “every effort . . . to elimnate the distorting effects of
hindsight,” and determine whether “in light of all t he
ci rcunstances, the identified acts or om ssions were outside the
w de range of professionally conpetent assistance.” See i1d. at
690, 104 S.C. at 2066. Once it is determned that counsel's
performance was deficient, the court nust determne if "there is a
reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceedi ngs would have been different.*

Id. at 694, 104 S. C. at 2068. “A reasonable probability is a



probability sufficient to underm ne confidence in the outcone." |d.
at 694, 104 S. . at 2068. Only after both prongs of the analysis
have been nmet will the petitioner have asserted a successful

i neffecti ve assi stance of counsel claim

1. Right to Testify (G ound |)

The Petitioner’s first claimof ineffective assistance of
counsel is based upon his contention that his trial counsel refused
to let himtestify. See Pet'r Mem of Law at 1. “1t is well
establ i shed that the right of a defendant to testify on his or her
behalf at his or her own crimnal trial is rooted in the

Constitution.” United States v. Pennycooke, 65 F.3d 9, 10 (3d Cir.

1995). Wien a defendant chooses not to testify, the decision is
“an inportant part of trial strategy best left to the defendant and
counsel” and not sonmething that should be interfered with by the
court. Seeid. at 11. Wile it is the duty of defense counsel to
informthat defendant of his right to testify, the decision itself
is ultimtely that of the defendant. See id. at 12.

The Petitioner clainms that he wanted to testify to the fact
that it was not his voice on the tapes introduced into evidence in
this case. See Pet’r Mem of Lawat 1. Petitioner continues that
his testinony would have created a credibility battle between
hi msel f and “the | one governnment witness.” See Pet'r Mem of Law
at  1-2. The record is devoid of any facts surrounding the

Petitioner’s decision not to testify. Because the Petitioner’s
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all egations, if proven, could entitle himto relief, the Court wll
grant the Petitioner an evidentiary hearing on this claim The

Court, however, will reserve analysis under Strickland until such

tinme as the Court can make a neaningful determ nation upon the

facts adduced at the evidentiary hearing.

2. Drug Quantity (Ground I1)

The Petitioner’s second claimof ineffective assistance of

counsel centers around the drug quantity that was attributed to
him The Petitioner asserts that the major elenent that triggers
t he enhancenments used in this case is a determ nation of the drug
guantity. See Pet’r Mem of Law at 2-4. Because no drug quantity
was ever specified for him he asserts, he should have only been
sent enced under the nost | enient terns avail abl e under the statute.
See Pet’'r Mem of Law at 2-4. The Petitioner clains that trial
counsel was ineffective for not making this argument. See Pet’'r
Mem of Law at 2-4.

The Governnent responds to Petitioner’s argunment by claimng
that it is procedurally barred because he failed to raise it on
di rect appeal. See CGov't Resp. to Def‘s Pet. at 6. Wi | e
acknow edging that ineffective assistance of counsel clains are
treated differently for the purposes of a procedural bar, the
Governnment clains that the Petitioner has presented his clai mas an
i neffective assi stance of counsel claimfor the purpose of avoi di ng

t he procedural bar. See Gov't Resp. to Def‘s Pet. at 6; see
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generally Garth, 188 F.3d at 107 n.11 (barring ineffective

assistance of counsel claim which was attenpt to argue the
underlying nerits). However, the rule allowing ineffective
assi stance of counsel clains to survive the procedural bar is
rooted in the recognition that trial counsel and appell ate counsel
are often the sane. See id. Because that is the case here, the
Court finds that the Petitioner’s claimis not procedurally barred.

Many facts surrounding this claim by the Petitioner are
al ready established in the trial record. The Petitioner was
sentenced on the basis of a drug quantity of five Kkilogranms of
cocaine. See Sentencing Tr. at 21:17-20; Gov't Resp. to Def.’s
Sentencing Br. at 10 n. 8. Wiile trial counsel did not challenge
the drug quantity in the manner that the Petitioner now seeks, he
clearly argued that the Petitioner was responsible for |ess than
five kilograns of cocaine in his sentencing nenorandum where he
stated that, if the Petitioner was not given career offender
status, the offense |level would be 28 based upon “nore than 2
kilograns but |ess than 3.5 kilograns of cocaine” and “[t]he
evidence failed to show that the defendant sold quantities greater
than four ounces in any single transaction.” See Def.’s Sentencing
Mem at 4. However, at the sentencing hearing, trial counse
decided to concur with the drug quantity all eged by the Government
stating specifically that the defense was “not chal | engi ng t he drug

guantities.” See Sentencing Tr. at 3:2-8. The Governnent asserts



that the defense agreed not to challenge the drug quantity in
exchange for the Governnent not presenting evidence at the
sentencing that the Petitioner was in fact responsible for far
greater than five kilograns of cocaine. See Gov't Resp. to Pet'r
Mt. at 7; see also Gov't Resp. to Def.’s Sentencing Br. at 9-10
(outlining other evidence the Governnent was going to bring to
establish in excess of five kilograns of cocaine).

The question before this Court is whether trial counsel’s
decision to agree to the drug quantity and failure to nake the
argunent now bei ng suggested by the Petitioner render the counsel’s
performance “outside the w de range of professionally conpetent

assi st ance.” Strickland, 466 U S. at 690, 104 S. C. at 2066.

Counsel s sentenci ng nmenorandum and statenents at the sentencing
hearing indicate that he considered challenging the drug quantity
but made a strategic decision not to do so. Based upon the
Governnent’s response to the Defendant’s sentencing nenorandum
whi ch indicated the evidence which would be brought against the
Petitioner to establish a drug quantity, Counsel’s deci sion appears
to not only be within the range of conpetent assistance, but al so
appears to be quite prudent. For this Court to decide otherw se
woul d be to ignore the deference we are required to give to trial

counsel s decisions. See Strickland, 466 U S. at 689, 104 S.Ct. at

2065.

However, because trial counsel is required to appear for



Petitioner’s evidentiary hearing on his first ineffective
assi stance of counsel claim the Court wll grant an evidentiary
hearing to establish a clearer record on the events leading to
trial counsel’s decision to agree with the Governnent’s all eged
drug quantities. The Court will reserve a final determ nation

under Strickland until the Court can nmake a neaningful

determ nation upon the facts adduced at the evidentiary hearing.

B. Petitioner’s Prior Drug Conviction (Ground 111)

The Petitioner next attenpts to attack his sentence by
claimng that it was enhanced by a 1987 drug conviction which was
unconstitutional. See Pet’'r Mem of Law at 4-5. The Gover nnent
clainms that the Petitioner is procedurally barred from bringing
this clai mbecause he failed to raise the issue on direct appeal.
See Gov't Resp. to Def‘s Pet. at 8. Wiile the CGovernnent is
correct in asserting that the Petitioner did not raise this claim
on direct appeal, that does not automatically result in a

procedural bar. See Bousley, 523 U S. at 622, 118 S.Ct. at 1610.

To rule on the Petitioner’s claim that a prior conviction was
unconstitutional, the appellate court would be required to do an
anal ysis of facts which were not in the trial record of this case.
Because of the need to | ook outside the record available to the
court on direct appeal, the Court finds this claim is not

procedurally barred. See Garth, 188 F.3d at 106 n. 10 (stating that

t he Suprene Court “recogni zed that a defendant is not procedurally
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barred if the claimcould not have been presented earlier wthout

further factual devel opnent”).
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The Petitioner relies on Third Grcuit precedent for the
proposition that it is appropriate to attack a current sentence
through a notion under section 2255 claimng that a prior

convi ction used to enhance his sentence was unconstitutional. See

Young v. Vaughn, 83 F.3d 72, 79 (3d Gr. 1996); see also Coss v.

Lackawanna County Di st. Attorney, 204 F.3d 453, 460 (3d Cir. 2000).

However, those cases do not inplicate the explicit statutory
provi si ons under which the Petitioner was sentenced. See Young, 83

F.3d at 73; see also Coss, 204 F.3d at 456. The conviction which

the Petitioner clains to be unconstitutional was used to enhance
Petitioner’s sentence under 21 U.S.C. § 851. Under section 851(e),
“Info person . . . may challenge the validity of any prior
conviction al |l eged under this section which occurred nore than five
years before the date of the information all egi ng such conviction.”
8§ 851(e). The information charging the Petitioner with a prior
conviction was filed on August 16, 1994 and the Petitioner’s prior
conviction occurred on July 28, 1987. Because the conviction had
occurred nore than five years prior to the information inplicating
that conviction under section 851, the Petitioner is barred from

challenging it at as a sentenci ng enhancenent.?

L Waile the Third Gircuit has not yet had the opportunity, several other circuits
have been asked to rule on the constitutionality of the five year linitations
period contained in section 851(e). O the circuits which have addressed the
i ssue, all have found the statute constitutional. See United States v. Prior,
107 F.3d 654, 661 (8th Cir. 1997); United States v. Gonzales, 79 F.3d 413, 426-27
(5th Gr. 1996); United States v. Arango-Mntoya, 61 F.3d 1331, 1338 (7th Gir.
1995); United States v. Davis, 36 F.3d 1424, 1438-39 (9th Cir. 1994); United
States v. Wllians, 954 F.2d 668, 673 (11th Cr. 1992).

12



For the foregoing reasons, the Petitioner’s notion under
section 2255 based upon the sentencing enhancenent for his 1987

drug enhancenent nust be deni ed.

C. Petitioner’s Apprendi dainms (Gounds IV and V)

The Petitioner makes two final clainms based upon the Suprene

Court’s decision in Apprendi v. New Jersey decided on June 26,

2000. 120 S. . at 2348. The Supreme Court has held that new
rul es should not be applied to cases on collateral review if the
convi ction becane final before the rule was announced. See Teague
v. Lane, 489 U.S. 288, 305-06, 109 S.Ct. 1060, 1073 (1989). In the
i nstant case, the Petitioner’s conviction becanme final on February
21, 1999, clearly prior to the Suprene Court’s decision in
Apprendi. The mgjority of courts which have addressed the issue
have found that Apprendi clearly announced a new rul e of | aw which

is not retroactive to cases on collateral review See United

States v. G bbs, 125 F. Supp. 2d 700, 707 n.10 (listing cases that

have decided that Apprendi is not retroactive to cases on
collateral review). This Court agrees with that view Therefore,
even if the Petitioner’s facts inplicated the ruling of Apprendi,
the Petitioner would be unable to gain relief based upon the rule

of Teague v. Lane. 489 U.S. at 305-06, 109 S.Ct. at 1073.
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Based on the foregoing, the Petitioner’s claim for relief

based upon Apprendi v. New Jersey nust be deni ed.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
: NO 94-0192-10
V.
EDW N RODRI GUEZ (C. A NO 99-5468)

ORDER

AND NOW this 28" day of March, 2001, wupon consideration
of Petitioner’s Mdtion to Vacate, Set Aside, or Correct Sentence
Under 28 U S.C. 8§ 2255 (Docket No. 481), the Governnent's
Mermor andum in Opposition to said Motion (Docket No. 486), and the
Petitioner’s Suppl enmental Subm ssion (Docket No. 493), I T IS HEREBY
ORDERED t hat :

a. Gounds | and Il of the Petitioner’s Mtion wll be
referred to Chief Magistrate Judge Janmes R Melinson for
an Evidentiary Hearing and a Report and Recommendati on;

b. Gounds IIl, 1V, and V of Petitioner’s Mtion are
DI SM SSED W TH PREJUDI CE; and

C. a certificate of appealability is not granted as to
Gounds Ill, 1V, and V because Petitioner has not nmade a
substantial showing of the denial of a Constitutional
right.

BY THE COURT:

HERBERT J. HUTTON, J.



