IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SAM R FARAG, M D., : ClVIL ACTI ON
: NO. 00-1454
Plaintiff,
V.

AMERI CAN BOARD OF PSYCHI ATRY
AND NEUROLOGY, | NC.,

Def endant .

MEMORANDUM

EDUARDO C. ROBRENQO, J. March 27, 2001

The plaintiff, Samr Farag, MD., (“Farag”) filed a
conpl ai nt agai nst the defendant, the American Board of Psychiatry
and Neurology (“the ABPN') alleging that the ABPN violated Title
VIl of the Gvil R ghts Act of 1964, as anmended, (“Title VII")
and the Pennsyl vania Human Rel ati ons Act (“PHRA’) by
di scrimnating against himin the scoring of his certification
examto becone “Board Certified.”

The follow ng facts are agreed to by the parties.
Farag is a licensed, practicing psychiatrist in Pennsylvani a.
The defendant is a not-for-profit corporation that issues
voluntary certifications in psychiatry, neurol ogy and rel ated
sub-specialties to |licensed physicians who successfully apply for
certification and pass the ABPN s witten and oral exam nati ons.
In order to take the exam the tester nust sign a general rel ease

formrelieving the ABPN fromliability fromstate and federa



discrimnation laws. Although Farag passed the witten examin
1991, he failed the oral examon three separate occasions, the
last tinme occurring in June of 1994. On the | ast occasion, the
ABPN notified himby letter dated July 1, 1994. Farag took no

| egal action regarding any of these failures until he allegedly
read an article on July 5, 1996 detailing allegations against the
ABPN that its testing procedures, specifically the oral aspect of
the exam were racially discrimnatory. On Novenber 11, 1996,
Farag filed a conplaint with the Pennsyl vania Hunan Ri ghts

Comm ssion (“PHRC’). On January 27, 1997, a charge of
discrimnation was filed with the Equal Enploynent Qpportunity
Comm ssion (“EECC’). On March 20, 2000, Farag filed his
conplaint in this court.

On May 25, 2000, the defendant, Anerican Board of
Psychiatry and Neurology (“the ABPN') filed a notion to dismss,
or inthe alternative, a notion for summary judgnent, seeking to
dismss the plaintiff’s clains of discrimnation asserted under
Title VII and the PHRA. On June 28, 2000, the court held oral
argunents on the issues raised in the defendant’s notion. The
court denied w thout prejudice defendant’s notion for summary
j udgnent and extended the discovery period until August 28, 2000
in order to permt the parties to acquire additional informtion
on the issues raised in ABPN s notion. On the very day that the
ext ended di scovery period ended, during which it appears neither

party conducted any further discovery, the ABPN filed a renewed
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nmotion for summary judgnent (doc. no. 16). On Septenber 8, 2000,
Dr. Farag filed a tinely response to the ABPN s renewed notion
(doc. no. 17).

In its renewed notion for summary judgnent, the ABPN
raises two legal clainms. First, ABPN argues that Farag’ s clains
are tinme-barred under the discovery rules for discrimnation
cl ai ns because Farag failed to file those clains within the two-
year statutory period allowed in Pennsylvania. Second, ABPN
argues that it cannot be found |iable under either of Farag s
cl ai ns because he signed a waiver “releas[ing] . . . the Board .

fromany actions, suits, obligations, damages, clainms or
demands” in connection with the examor the failure of the ABPN
to issue hima certificate. Farag responds that his Title VII
and PHRA clains are not tinme-barred because the statute of
limtations did not begin to accrue until he read the article in
July of 1996 alleging that the ABPN racially discrimnated
against its test-takers. Furthernore, Farag argues that, under
the totality of the circunstances, he did not “know ngly” and
“Wllfully” waive his discrimnation clains as required under
federal |aw

The statute of limtations for a Title VII as well as a
PHRA claimis 180 days after the alleged act of discrimnation.
However, if the plaintiff files the claimwith a state or |ocal
agency with authority to adjudicate the claim the plaintiff is

granted 300 days fromthe date of the alleged discrimnation to
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file a conplaint with the EECC. See 42 U.S.C. § 2000e-5(e). The
time period for filing discrimnation clainm my be extended
under two different doctrines: equitable tolling and the

di scovery rule. See Gshiver v. lLevin, Fishbein, Sedran & Bernan,

38 F.3d 1380, 1385 (3d Gr. 1994). Because the plaintiff has
neither argued that equitable tolling is appropriate in this case
nor pointed to any specific facts that would justify equitable
tolling, the court will focus on the discovery rule as it relates
to the plaintiff’s claim

““As a general rule, the statute of Iimtations begins

to run when the plaintiff’s cause of action accrues.’” New Castle

County v. Halliburton Nus Corp., 111 F.3d 1116, 1124 (3d Grr.

1997) (citing Oshiver, 38 F.3d at 1385)). The statute of
limtations begins to run when “the plaintiff has discovered or,
by exercising reasonable diligence, should have di scovered (1)
that he or she has been injured, and (2) that this injury has
been caused by another party’s conduct.” 1d. at 1124 (citing
Gshiver, 38 F.3d at 1386)).

I n considering Suprene Court precedent on the discovery
rule, the Third Crcuit has concluded that “[i]t is . . . evident
that the Suprene Court has fashioned its determ nations
concerning the limtations periods to require pronpt filing of

di scrim nation charges.” Colgan v. Fisher Scientific Co., 935

F.2d 1407, 1418 (3d Cr. 1991). Not surprisingly, then, this

circuit has concluded that “a clai maccrues upon awareness of
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actual injury, not upon awareness that the injury constitutes a

legal wong.” Halliburton, 111 F.3d at 1125. |In el aborating on

this point, the Halliburton court noted that “[t]he discovery

rule does not delay the running of the statute of limtation
until a plaintiff is aware of all of the facts necessary to bring
a cause of action.” 1d.

In this case, Farag discovered that he was injured in
July 1994 when he received ABPN s letter informng himthat he
had failed the oral section of the certification exam
Qobviously, at the sane tine, he was aware that ABPN was the party
responsible for failing him Therefore, under the discovery
rule, Farag had until January 1995 to file a claimw th the PHRC
and until July 1995 to file with the EECC. As he did not, he is
now time-barred frompursuing this claim Farag’s contention
that he did not discover he was discrimnated against until he
read an article in July of 1996 concerning the ABPN s all eged
testing practices is not grounds for extending the date of
accrual. As noted by Judge Bechtel, in interpreting the
di scovery rul e as pronounced in Gshiver, know edge of the
discrimnation is not necessary for the statute of limtations to

begin torunin Title VI| clains. Harper v. Court of Conmobn

Pl eas of Phil adel phia, No. CV. A 99-4906, 2000 W. 688169 *2

(E.D. Pa. May 26, 2000) (“Under the discovery rule, [p]laintiff
did not have to discover that her injury was based on

di scrimnation, but need only be ‘aware of the existence of and
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source of the injury.””). Even if such a requirenent was
necessary under the discovery rule, Farag has failed to provide
any evidence in his response to ABPN s notion for sunmary

j udgnent, denonstrating that he did in fact read an article in
July 1996 concerning ABPN s testing practices or the date and
time of publication of that article.

For the reasons stated above, the court grants ABPN s
nmotion for summary judgnment on the grounds that Farag s clains
are tinme-barred. Because the court’s ruling on this one issue is
di spositive of Farag’s entire conplaint, it is unnecessary for
the court to rule on the issue of the all eged waiver releasing
ABPN of all discrimnation clains.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SAM R FARAG M D., : ClVIL ACTION
: NO  00- 1454
Pl aintiff,
V.

AMERI CAN BOARD OF PSYCHI ATRY
AND NEUROLOGY, | NC.,

Def endant .

ORDER

AND NOW this 27th day of March, 2001, upon
consi deration of defendant’s notion for summary judgnent and
plaintiff’s response to defendant’s notion, it is hereby ORDERED
that defendant’s notion for summary judgnent (doc. no. 16) is
CGRANTED. It is further ORDERED that judgnent is entered in favor
of defendant and against plaintiff. The case shall be narked

CLCSED.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENG J.



