IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORTH WALES ASSOCI ATES, | NC. : CIVIL ACTI ON
V.
| NTOAWN PROPERTI ES, | NC. ; No. 99-5042

MEMORANDUM

WALDMVAN, J. March 27, 2001

Plaintiff asserts a breach of contract claimarising
fromdefendant's all eged default under a | ease for conmerci al
space. Plaintiff seeks accelerated rent paynents of
$1, 515, 406. 20. Presently before the court is plaintiff's notion
for summary judgnent.

When considering a notion for summary judgnent, the
court nust determ ne whether "the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue of
material fact and that noving party is entitled to judgnent as a

matter of law." Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. CGeneral Mtors Corp., 786 F.2d 564, 568 (3d CGr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record are drawn in favor of the non-nmovant. |[d. at 256.

Al t hough the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the exi stence of each el enent on

whi ch he bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-




Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1965)). The non-novi ng

party may not rest on his pleadings but nust cone forward with
conpetent evidence fromwhich a reasonable factfinder could
render a verdict in his favor. Anderson, 479 U S. at 248;

Wllians v. Borough of Wst Chester, 891 F.2d 458, 460 (3d Cr.

1989); Whods v. Bentsen, 889 F. Supp. 179, 184 (E. D. Pa. 1995).

From the conpetent evidence presented, as
uncontroverted or otherw se viewed nost favorably to defendant,
the pertinent facts are as follow

In February 1999, I|Intown Managenent G oup ("I TMG') was
awar ded three contracts to manage Phil adel phi a-area properties
adm ni stered by the United States Departnent of Housing and U ban
Devel opment ("HUD'). | TMS was obligated to begin servicing the
contracts in April 1999. To do so, |ITM5 required appropriate
of fice space with many phone |ines.

On March 12, 1999, ITMG entered into a | ease agreenent
wth plaintiff pursuant to which I TMG agreed to | ease
approximately 17,075 square feet on the first floor of
plaintiff's office building. The termof the | ease was five
years at a graduated rent which ranged from $23, 478. 13 per nonth
during the first six nmonths to $27,035.42 per nonth for the final
six nmonths. The |ease provided that | TMG woul d nove into the
building's first floor on April 1, 1999 after certain agreed-upon
i mprovenents were nade to the space. The | ease agreenent did not

state that time was of the essence. To the contrary, it provided
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that plaintiff would not be subject to liability for failure to
del i ver possession by the target date and that | TMG s obligations
under the | ease would not be affected by such a failure.

The | ease agreenent provided that | TMG woul d be in
default if it were to file for bankruptcy. The section of the
| ease listing renedies in the event of a default included
repossessi on of the prem ses and an accel eration of all rental
paynments. The | ease agreenent al so contains a provision that
"notw t hstandi ng anything to the contrary stated herein, Landlord
shal | undertake commercially reasonable efforts to mtigate its
damages in the event of a Tenant default."”

Def endant executed a | ease guaranty on March 12, 1999
by whi ch defendant guaranteed | ease paynents to plaintiff
"subject to any rights or defenses applicable to the obligations
of [ITM3."

After plaintiff represented to I TM5that it would be
unabl e to conpl ete the agreed-upon inprovenents to the first
fl oor space by April 1, 1999, the parties agreed that | TMG woul d
use second floor space in the building until the inprovenents
were conpleted. The second floor space was dirty, and initially
had no air conditioning systemor ventilation and had i nadequate
phone lines for | TM5 s busi ness needs. Plaintiff later installed
an air conditioning systemat | TMG s request, but the system"did
not work." |ITMG then installed fans, but did not use them

because the air circulation disturbed papers in the office.



| TMG coul d not neet the processing deadlines inposed by
HUD because the tenporary nature of the space nade installation
of appropriate work stations econom cally unfeasi ble and because
of the | ack of adequate tel ephone lines.!

The first floor space was not ready until the m ddl e of
June 1999, at which point |ITMG was preparing to sign an anmendnent
to the |l ease for an additional 10,000 square feet in the
buil ding. This anmendnent al so provided that | TMG coul d occupy
the second floor of the building until Decenber 1999 when
i nprovenents to the additional space would be conpleted. The
anendnent was executed on Septenber 10, 1999.

| TMG noved nost of its personnel into the first floor
space in June 1999, although sone overfl ow personnel continued to
occupy the second floor pursuant to the anendnent. The heating
and air conditioning systens in the first floor space would run
si mul taneously. Several enployees becane ill froma black film
emtted by the air conditioning systemwhen it was first turned
on.

On Septenber 22, 1999, ITMG filed for bankruptcy. |TMG
received notice of termnation due to its default on the sanme
day. Later that day, plaintiff's property manager informed | TMG
that it was in default under the |lease and that all |TMG
enpl oyees nust vacate the prem ses. Also on Septenber 22, 1999,

HUD representatives informed | TMG that the HUD contracts woul d be

1'TM5 needed 100 tel ephone |ines, but had only 40.
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termnated due to ITMG s failure to perform Plaintiff then
changed the | ocks on the building and dismantl ed the passcard
system

| TMG made no rental paynent after Septenber 1999.
Plaintiff denmanded that defendant, as guarantor, pay the
accel erated rent. Defendant has nmade no paynent to plaintiff.
Plaintiff did receive one paynment of $25,000 fromthe trustee in
bankruptcy for ITMa Plaintiff obtained a new tenant, effective
August 1, 2000.

It is undisputed that I TM5 filed for bankruptcy on
Septenber 22, 1999 and that this action constituted a default
under the | ease agreenent. Defendant argues, however, that
plaintiff breached the | ease agreenent first by inpairing | TMG s
right to quiet enjoynent because the condition of the |eased
space was so substandard that plaintiff had "substantially
interfered with the intended use of the property,” and by failing
to deliver possession at the agreed-upon tine.?

Atenant's right to quiet enjoynent is inpaired when
the Iandl ord bl ocks the tenant's access to the prem ses or
changes sone essential aspect of the prem ses so substantially as
to render the property unsuitable for the purposes for which it

is | eased. See 2401 Pennsyl vani a Avenue Corp. v. Federation of

Jewi sh Agencies of Greater Phil adel phia, 489 A 2d 733, 738 (Pa.

There is no conpetent evidence that plaintiff had agreed to
provi de space which could accommopdat e 100 tel ephone |ines and
def endant does not predicate its argunent on any failure of
plaintiff to do so.



1985); Pollock v. Mrelli, 369 A 2d 458, 460 (Pa. Super. 1976).

Def endant, however, has not shown that the sinultaneous operation
of the heat and air conditioning systens rendered the prem ses
unsui table for the purpose for which it was | eased.® The single
di scharge of dirt at the very beginning of | TMG s occupancy of
the first floor clearly was not a permanent or substantial change
in the condition of the space.* One cannot reasonably find from
t he conpetent evidence of record that these conditions breached
the right to quiet enjoynent.

A lack of air conditioning could breach the covenant of
qui et enjoynent.® It is uncontroverted, however, that plaintiff
installed an air conditioning systemin the second fl oor space
upon | TMG s request. Defendant does not state and produces no
conpetent evidence that plaintiff was aware the system was not
operating properly and thus had reasonable cause to rectify the

si tuati on.

3Def endant has presented no conpetent evidence that the
functioning or mal functioning of the HVAC systemresulted in
tenperature so extrene as to render the prem ses unsuitable to
conduct busi ness.

‘See Chi-MI Corp. v. WT. Grant Co., 70 F.R D. 352, 360
(E.D. W. 1976) (holding under common | aw principles |lessor's
conduct nust be grave and pernmanent to breach | essee's quiet
enjoynment); Goldman v. Al kek, 850 S.wW2d 568, 571 (Tex. Ct. App.
1993) (hol di ng under common | aw pri nci pl es breach of qui et
enj oynent established by show ng pernmanent deprivation of use and
enj oynent of prem ses).

°Plaintiff also was obligated under the lease to "furnish
the prem ses with electricity, heating and air conditioning."
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As for plaintiff's delay in delivering the first floor
space, the | ease agreenent expressly provided that plaintiff
woul d not be subject to any liability for failure to deliver
possession by the target date and that I TMSG s obligati ons under
the | ease would not be affected by such a failure. Thus, |TMG
contractually wai ved any defense based on a failure to deliver
the | eased prem ses by April 1, 1999.°

Plaintiff is thus entitled to summary judgnent on
liability. The issue of dammges, however, is another nmatter.

A I andl ord whose tenant has abandoned the prem ses in
violation of the lease is not required to mtigate danages. See

St onehedge Square v. Myvie Merchants, 715 A 2d 1082, 1084 (Pa.

1998). Here, however, there is an express |ease provision

inposing on plaintiff a duty to mtigate. NMreover, "even upon

®Even apart fromthe express waiver, |TM3 s conduct woul d
constitute a nodification or waiver of the delivery provision.
| TMG agreed to take possession of the second floor until the
first floor inprovenents were conpleted, and paid rent for the
two nonths that it occupied the second floor. It then noved into
the first floor space and continued to pay rent through Septenber
1999. See Muchow v. Schaffner, 119 A 2d 568, 570 (Pa. Super.
1956) (agreenent to nodify nmay be inferred fromactions of
parties to the contract); Pennsylvania Turnpike Commin v. Litton
RCS, Inc., 342 A 2d 108, 113-14 (Pa. Comm C. 1975) (non-
breaching party's actions may establish waiver of contractual
right). See also Fuller Co. v. Brown M nneapolis Tank and
Fabricating Co., 678 F. Supp. 506, 509-10 (E.D. Pa. 1987) ("a
party cannot continue to performunder a contract and | ater be
heard to say the other party breached the agreenent prior to the
continued perfornmance"); Dravo Contracting Co. v. Janes Rees &
Sons Co., 140 A 148, 150 (Pa. 1927) (defendant waived conpliance
with delivery date when it allowed plaintiff to continue
construction after contractual delivery date); AGSCO Equip. Corp.
v. Borough of Green Tree, 443 A 2d 284, 287 (Pa. Super. 1981) (a
party that chooses to accept performance and continue to perform
despite known excuse renmains |iable under contract).
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breach of a material condition in a comrercial |ease a | andlord
nmust el ect between repossessi on and actual damages or

accel eration of the bal ance due." Finkle v. Gulf & Wstern Mag.

Co., 744 F.2d 1015, 1020 (3d G r. 1984) (enphasis in original).

See al so Howart Devel opnent Co. v. Sgrenci, 662 A 2d 1092, 1100-

01 (Pa. Super. 1995) (holding landlord may not recover both
possession and rent for balance of term upon default by tenant
despite provision for both renedies in lease); 8 Summ Pa. Jur.
2D Property 8 26:144 (1993). Having repossessed the |eased
prem ses when | TM5 filed for bankruptcy, plaintiff cannot recover
accel erated rent.

There is no evidence of record of plaintiff's actual
damages. There is no evidence of the anmount plaintiff has
realized fromthe new tenant. There is no evidence regarding
whet her plaintiff undertook "comrercially reasonable efforts to
mtigate its damages" as required by the | ease agreenent. The
Court thus cannot enter judgnent on the issue of damages.

It woul d appear to be practical and econonm cal under the
circunstances for the parties to endeavor in good faith to
achi eve agreenent as to the anount of actual damages. The court
encourages such an effort. Should this prove unachi evable, the

case will proceed to trial on damages.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NORTH WALES ASSOCI ATES, | NC. : ClVIL ACTI ON
V.
| NTOAWN PROPERTI ES, | NC. ; No. 99-5042
ORDER
AND NOW this day of March, 2001, upon

consideration of plaintiff's Mdtion for Summary Judgnent (Doc.
#7) and defendant's response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdttion is
GRANTED on the issue of liability and DENI ED on the issue of

damages.

BY THE COURT:

JAY C. VWALDMAN, J.



