IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECONSTRUCTI VE ORTHOPAEDI C : CVIL ACTI ON
ASSCCI ATES I'l, P.C. :

V.
SPECI ALTY CARE NETWORK, | NC. 99- 5329

MEMORANDUM AND ORDER

J. M KELLY, J. MARCH , 2001
Presently before the Court is a Mdtion to Expand the Scope

of Discovery filed by the Plaintiff, Reconstructive Othopaedic

Associates I, P.C. (“ROA"). ROA filed suit in this Court,

al I egi ng, anong other things, breach of contract,

m srepresentation and fraud. Magistrate Judge Angell granted

Def endant, Specialty Care Network, Inc. (“SCN'), a Protective

Order that limted discovery to the literal terns of certain

agreenents between SCN and ROA's conpetitors. ROA objected. The

Court then anended Magi strate Judge Angell’s Order to all ow

limted discovery of the circunstances relating to one particular

settlenment agreenent. ROA then filed the instant Mtion to

Expand the Scope of Discovery, which SCN opposes. For the

follow ng reasons, the instant notion is granted in part.

. BACKGROUND

ROA provi des surgical and other nedical treatnment to its

patients in Philadel phia, Pennsylvania. SCN, a Del aware



corporation with its principal place of business in Col orado,
provi ded managenent services to nedical practice groups |ike ROA.
In 1996, SCN and ROA entered into a Service Agreenent. Using
cash and shares of its own stock, SCN purchased sonme of ROA' s
assets. SCN al so agreed to provi de managenent services to ROA s
Phi | adel phia office, including billing, collections, accounting
and other adm nistrative services. ROA would, in turn, pay SCN a
monthly fee. The agreenent had a termof forty years. SCN
entered into simlar agreenents throughout the country with
approxi mately twenty other nedical practice groups. The precise
financial terns of these initial managenent service agreenments
sonetinmes differed from ROA s.

In 1997, three owners of ROA, Doctors Booth, Bartol ozzi and
Bal derston, left ROAto formtheir own practice group, 3B
Orthopaedics, P.C. (“3B”). 3B and SCN entered into an informa
agreenent that required 3B to pay nonthly fees for SCN s
managenent services. The nonthly fees were identical to those
provided for in ROA's Service Agreenent. SCN never purchased any
of 3B s assets, although the owners of 3B already held stock in
SCN by virtue of their previous partnership at ROA

In 1998, the nedical managenent services nmarket faltered.
As a result, SCN and many of its affiliated practice groups
sought to restructure their |ong-term business arrangenents. At

a mnimum all of the interested parties wanted to replace their



forty year contracts with agreenents of a nuch shorter duration
Al though SCN wanted to eventually term nate those agreenents, it
also relied on collecting nonthly service fees in order to
mai ntain its corporate viability. Accordingly, SCN wanted to
restructure its existing agreenents so that they contained terns
of approximately five years,! during which it could diversify its
corporate ventures. SCN also wanted to reacquire nost, if not
all, of the stock originally sold to the owners of its affiliated
medi cal practice groups. SCN approached each of its practice
groups and nmade simlar proposals. Although nearly half of the
practice groups am cably restructured their agreenents w th SCN,
sone resorted to litigation before settling their clains. 3B,
ROA' s conpetitors and forner partners, brought suit against SCN.

On March 9, 1999, SCN and ROA finalized a contract that
restructured their business relationship (the “Restructure
Agreenent”). The Restructure Agreenent provided that ROA would
repurchase the non-nedical assets it had sold SCN in 1996. In
exchange, ROA woul d continue to nmake cash paynents to SCN and
woul d transfer back to SCN sonme shares of SCN common st ock

ROA al so want ed assurances that no practice group would
receive better treatnent during restructuring than ROA received.

ROA's owners were particularly concerned that their forner

1 Under SCN s proposed restructuring plan, any practice
group could imedi ately termnate its relationship with SCN by
pre-paying the total of its nonthly managenent fees.
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partners, 3B, would strike a better deal wwth SCN. SCN and ROA

agreed upon inserting a nost-favored nation clause (“MFNC’) in

the Restructure Agreenent.

The notivati on behi nd the MFNC was

not ROA' s al one, however, as identical M-NCs appeared in at | east

ei ght ot her agreenents between SCN and its affiliated practice

gr oups.

According to ROA, SCN represented that the MFNC woul d

apply to settlenents of litigation such as 3B s. SCN denies that

al | egati on.

The MFNC in ROA' s Restructure Agreenent states that:

In the event that SCN shall within a period
commenci ng on the closing date and endi ng Decenber
31, 1999 close a transaction with an Affiliated
Practice which is substantially simlar to the
restructure transaction contenplated by this
Agreenment (“a Restructuring Transaction”) and,
taken as a whole, the financial ternms of such

ot her Restructuring Transaction are materially
nore favorable to any Affiliated Practice (and its
Physi ci an Owmers) than the financial terns, taken
as a whole, of the restructuring transaction
contenplated by this Agreenent, then in such event
SCN shall nodify the financial terns of this
Agreenent in such manner as SCN shal |l reasonably
determ ne so that the financial ternms of the
restructuring transaction contenplated by this
Agreenment for ROA[] . . . shall be no less
favorabl e, when taken as a whole, than the
Restructure Transaction undertaken with respect to
any other Affiliated Practice.

Restructure Agreenent 8 10.15. The MFNC al so defined an

“Affiliated Practice” as “any physician nedical practice .

whi ch, as of Decenber 1, 1998, had in effect with SCN an

agreenent substantially simlar to the Service Agreenent”

ROA had

with SCN. Id. The closing date of the Restructure Agreenent is
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uncl ear; although originally slated for June 15, 1999, the
parties apparently anended the agreenent to include a closing
date no later than July 15, 1999. The Restructure Agreenent was
fully integrated, id. 8 10.3, and governed by Pennsyl vania | aw.
Id. § 10.8.

During the course of perform ng the Restructure Agreenent,
ROA found evidence that led it to believe SCN had breached the
MFNC. Specifically, ROA believes that SCN entered into better
restructure agreenents with other nedical practice groups,
conceal ed that fact and then refused to adjust the Restructure
Agreenment accordingly. ROA filed suit, alleging breach of
contract and bad faith. ROA also alleged that SCN fraudul ently
“parked” the 3B settlenent agreenent in an attenpt to avoid the
MFENC, and negligently m srepresented during renegotiations that
the MFNC woul d apply to settlenents of litigation such as 3B’ s.

District Judge Shapiro, to whomthis case was originally
assi gned, conducted a hearing on February 24, 2000. During that
heari ng, Judge Shapiro expressed her concern that ROA not seek
di scovery of irrelevant or unnecessary information. In
particul ar, Judge Shapiro noted that the parol evidence rule and
the fact that the Restructure Agreenent was fully integrated
m ght preclude the use of certain evidence to construe the M-NC
Judge Shapiro stated, “[What you are entitled to are the deals,

the terms. Not all the negotiations and everything |ike that” or



“what people had in their mnds at sone tine.” H'g, February
24, 2000 at 16. Judge Shapiro intinmated, however, that she m ght
permt discovery on these matters at a |ater stage of discovery.
See id.

On April 19, 2000, ROA served a notice of deposition upon
SCN. ROA sought discovery of the terns of any other restructure
agreenent entered into by SCN. Specifically, ROA sought
di scovery of the terns of these agreenents, consideration paid,
val uation nethods, liabilities assuned, post-closing “true-up”
procedures and any rebates nmade by or for SCN. In all, ROA
sought di scovery regarding twenty other restructure agreenents.
SCN sought a protective order on May 2, 2000, claimng that the
deposition exceeded the scope of initial discovery set out by
Judge Shapiro. On June 27, 2000, Magistrate Judge Angell granted
SCN's Motion for Protective Order, limting initial discovery to
“the terns of the restructure agreenents and the litigation
settlenent agreenents. . . .” Prot. Oder, June 27, 2000 Y 1
ROA filed Objections to that Order.

On Cctober 2, 2000, the Court anmended Magi strate Judge
Angell’s Order in order to allow ROA to conduct discovery of
SCN s settlenent agreenent with 3B. The Court selected the 3B
agreenent because it seemed to be a particular source of concern
to ROA. The Court also provided that ROA could petition for an

extension in the scope of discovery. 1In all other respects, the



Court affirmed Magistrate Judge Angell’s Order. A few weeks
later, ROA filed the instant Motion to Expand the Scope of

Di scovery, which the Court will now consider.

1. STANDARD OF REVI EW

The instant Mdtion to Expand the Scope of Discovery is, in
essence, a request that the Court nodify a Protective O der
granted by Magistrate Judge Angell. Federal Rule of G vil
Procedure 72 governs objections to magi strate judges’ orders,
both dispositive and non-di spositive. A discovery order is
consi dered non-di spositive because it does not dispose of a

party’s claimor defense. Haines v. Ligget Goup, Inc., 975 F. 2d

81, 92 (3d Cr. 1992). District courts nmust typically nodify or
set aside any non-dispositive magi strate judge order if it is
“found to be clearly erroneous or contrary to law.” Fed. R Cv.
P. 72(a). The Court has plenary power to alter Magistrate Judge
Angell’s Order, however, as that Order anticipated the Court’s
anending it. See Order, June 27, 2000 Y 4 (“[N ot hing precludes
Judge Kelly from expandi ng the scope of discovery prospectively
as he deens appropriate.”). In deciding whether to do so, the
Court is guided by Federal Rule of Civil Procedure 26. Rule 26
states that a party “may obtain discovery regarding any matter,
not privileged, which is relevant to the subject matter invol ved

in the pending action. . . .” Fed. R CGv. P. 26(b)(1). The



i nformati on sought through di scovery need not itself be

adm ssible at trial, so long as it appears to be “reasonably
calculated to lead to the discovery of adm ssible evidence.” |1d.
A court can |limt the scope of discovery, however, if “the burden
or expense of the proposed discovery outweighs its likely
benefit. . . .” Fed. R Cv. P. 26(b)(2). Wth regards to
protective orders, a court may “make any order which justice
requires to protect a party or person from. . . undue burden or
expense, including . . . that certain matters not be inquired
into, or that the scope of the disclosure or discovery be |limted

to certain matters. . . .” Fed. R CGv. P. 26(c)(4).

1. DILSCUSSI ON

ROA asks the Court to extend the scope of discovery to
include up to thirteen agreenents between SCN and ot her nedi cal
practices. ROA seeks this discovery because it believes evidence
of those other agreenents is vital to its breach of contract
cl ai magai nst SCN. SCN opposes that request, suggesting that
further discovery should be foreclosed in its entirety. 1In the
alternative, SCN suggests limting discovery to only eight of
SCN s ot her agreenents. The Court nust therefore determ ne
whether to permt any additional discovery and, if so, its

appropriate scope under Rule 26.



A The Propriety of Further Di scovery in General

SCN suggests that additional discovery is unwarranted in
this case. In support of this contention, SCN states that the
financial ternms of its many restructure agreenents consi sted
solely of uniformfornulae that were used to cal cul ate what each
affiliated practice group should pay in order to restructure its
relationship with SCN. These fornul ae were based on an
i ndi vidual practice’ s revenues, value of assets to be repurchased
and services fees due SCN. SCN argues that the financi al
favorabl eness of those other agreenents can be determ ned sinply
by reference to the fornul ae, which are contained within the four
corners of the restructure agreenents thensel ves.

The Court disagrees. First, SCN s argunent inplicitly
concedes that sone |imted discovery concerning the different
practices’ initial affiliation paynents, annual revenues, service
fees and val ue of repurchased assets is appropriate. Second, the
Court has considered this matter before. See Order of October 2,
2000 at 6-10. The Court previously found that the | anguage of
the Restructure Agreenent anticipated at |least |imted discovery
beyond the four corners of the other restructure agreenents. See
id. 5-6. Indeed, a party to a contract that places in issue the
favorabl eness of twenty other contracts cannot conplain that
limted discovery regarding those contracts is unduly burdensone.

Nor is the Court persuaded that any evi dence gathered through



di scovery would clearly be inadm ssible or irrelevant. For
exanpl e, the Court already suggested that “the book val ue of
SCN s accounts receivable, as well as SCN s post-closing ‘true-
up’ price adjustnent procedures, may affect the favorabl eness of
the other agreenments in a way that the witten docunents
thenmselves wll not reflect.” 1d. at 7-8. SCN has not persuaded
the Court otherwise. The Court cannot say that limted discovery
of the financial terns of certain agreenents would not be
reasonably calculated to lead to the discovery of adm ssible

evi dence. Accordingly, the Court finds that sone discovery
relating to the financial favorableness of the other restructure
agreenents is needed in order to provide ROA wth evidence to

support its breach of contract claim

B. The Appropriate Scope of Further D scovery

Havi ng deci ded that sonme additional discovery in this matter
is appropriate, the Court nust then determne its scope. The
Court is guided by Rule 26, which generally allows discovery of
any relevant matter that is “reasonably calculated to lead to the
di scovery of adm ssible evidence,” Fed. R Cv. P. 26(b)(1), but
al so enpowers the courts to limt discovery if “the burden or
expense of the proposed discovery outweighs its likely benefit.

." Fed. R Cv. P. 26(b)(2). The Court nust therefore exam ne

t he di scovery sought in terns of ROA's clains agai nst SCN.
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Because ROA's primary claimis one for breach of the MFNC, 2
di scovery of agreenments that would clearly not trigger that
contractual provision would be irrelevant and, consequently,
undul y burdensone in light of its negligible evidentiary val ue.
Based upon its clear |anguage, a breach of the MFNC only
occurs if SCN entered into a transaction that was: (1) closed
after the closing date of ROA's Restructure Agreenent and before
Decenber 31, 1999; (2) with an “Affiliated Practice,” "“any
physi ci an nedi cal practice . . . which, as of Decenber 1, 1998,
had in effect with SCN an agreenent substantially simlar to the
Service Agreenent”; (3) “substantially simlar” to ROA's
Restructure Agreenent; and (4) taken as a whole, the financial
terms were “materially nore favorable” to the Affiliated Practice
than ROA’s Restructure Agreenent was to ROA. Restructure
Agreenent 8§ 10.15. Discovery of any agreenent that clearly does
not satisfy one of these conditions would be unnecessary because
it would not support a claimfor breach of contract.

Based on those criteria, the parties agree that the MFNC

2 ROA also alleges fraud and mi srepresentation. Because
the Court’s Order of COctober 2, 2000 afforded ROA anple tine to
conduct discovery regarding the 3B agreenent, the Court will not
address at length ROA's fraud claim Wth regard to ROA' s
m srepresentation claim ROA asserts, w thout elaboration, that
“the deals that were struck in the litigation context are
relevant to the clains for . . . msrepresentation.” PlIf.’s
Suppl emental Meno. in Supp. of PIf.’s Mdt. to Expand Disc. at 16.
The Court disagrees. The evidence required to prove this claim
can be found through discovery of the renegotiati ons between
those two parties, which has al ready been conduct ed.
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woul d clearly be triggered by agreenents, assum ng they were
materially nore favorable than ROA's Restructure Agreenent,
between SCN and: (1) Othopaedic Surgery Centers, P.C. I1; (2)
Steven P. Surginer, MD., P.A, Il; (3) Othopaedi c Associ ates of
West Florida, P.A; (4) Ryaz H Jinnah, MD., P.A; (5 Floyd
Jaggears, MD., P.C; (6) Othopaedic Institute of Chio; (7)
Orthopaedic & Sports Medicine Center, |1, P.A; and (8) Princeton
Ot hopaedi ¢ Associates, 11, P.A See Def.’s Supplenental Meno.
in Qp’'nto PIf.’s Mot. to Expand Disc. at 5-6; PIf.’s

Suppl enental Meno. in Supp. of PIf.’s Mot. to Expand Disc. at
11-14. The Court agrees that these agreenents would clearly
trigger the MFNC. Accordingly, discovery relating to the

financi al favorabl eness of these agreenents shoul d proceed.

ROA seeks discovery of five other agreenents that it
believes would also trigger the MFNC. Four of those agreenents
were actually settlenents of formal litigation, rather than then
result of traditional contractual renegotiation. Those
settlenents include agreenents between SCN and: (1) TOC
Specialists, P.L.; (2) The Specialists Othopaedi c Medi cal
Corporation; (3) 3B Othopaedics, P.C ; and (4) Southeastern
Neur ol ogy Group. ROA also seeks discovery of a fifth agreenent,
one between SCN and Ot ho-Associates, P.A, which was not a
settlement of litigation.

G ven the procedural posture of this case, it should suffice
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for the Court to find that further discovery of these agreenents
is unlikely to produce relevant, adm ssible evidence.® These
agreenents all appear, in substance, dissimlar fromROA s
Restructure Agreenent.* The substance of the Restructure
Agreenent, |ike many of SCN s ot her contenporaneous agreenents,
had di stinct characteristics that these particul ar agreenents al
| ack.

In contrast to ROA's Restructure Agreenent, SCN s agreenent
wth Oth-Associates did not contain any MFNC. Moreover, this
agreenent was nerely an asset purchase agreenent that did not
require Orth-Associates to enter into an anended nmanagenent
services agreenent. Although ROA correctly suggests that nerely
referring to an agreenent as an asset purchase agreenent is not
controlling, the Court nonetheless finds that this agreenent is
so dissimlar fromthe Restructure Agreenent that it woul d not

trigger the MFNC

3 The Court will not engage in a lengthy analysis of the
meani ng of the “substantially simlar” |anguage of the M-NC
| ndeed, neither party has presented the Court with any
contractual analysis of this |anguage, or for that matter any
ot her | anguage in the Restructure Agreenent.

4 SCN al so contends that the 3B agreenment and Ot ho-
Associ ates agreenent woul d not trigger the MFNC because of their
respective closing dates. For the purposes of this notion, the
Court finds that the exact closing dates of these two agreenents
is unclear. For exanple, SCN clains it closed its agreenent with
Ot ho- Associ ates no | ater than June 14, 1999. ROA notes,
however, that a bal ance sheet places the closing date on June 15,
1999. Accordingly, the Court cannot foreclose discovery of
t hese agreenents based solely on that factor.
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Even nore dissimlar are the litigation settl enent
agreenents. Unlike the Restructure Agreenent, a product of
traditional contractual renegotiation, these agreenents al
resulted fromthe settlenent of formal litigation. NMoreover
none of these agreenents contains a MFNC. Finally, each of these
agreenents term nated the business rel ationship between the other
practice group and SCN, rather than restructuring a continuing
relationship.® To that end, none of these agreenents contained
an anended nmanagenent services agreenent, because one woul d have
been unnecessary. Although termnation clearly alters an
exi sting business relationship, it does not appear to constitute
a restructuring as that termis used in the M-NC

ROA suggests that all of these agreenents are substantially
simlar to its own Restructure Agreenent because they all derive
froma comon background, circunstances and intent. In essence,
ROA suggests that these agreenents are substantially simlar
because SCN intended to either term nate or abbreviate its
busi ness relationship with all of its affiliated nedical practice
groups. Wiile that may be the case, ROA's argunent m sses the
mar k; though the agreenents may have been simlarly notivated,

they are dissimlar in their substance. Motivation and

® Wth regard to the 3B agreenent, SCN al so notes that,
because SCN never purchased 3B's assets as part of 3B's initial
affiliation, their settlenent agreenent did not require 3B to
repurchase its assets from SCN
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ci rcunst ance al one cannot serve to render two contracts
substantially simlar.

Di scovery of these additional agreenents would not |ikely
|l ead to adm ssible or relevant evidence concerning ROA's breach
of contract claim In light of Rule 26, the Court finds that
further discovery regarding the financial ternms of these
agreenents woul d be unduly burdensone to SCN, given the limted
utility of such discovery. Accordingly, ROA may not seek further
di scovery concerning the financial terns of these agreenents.
Finally, the Court notes that, even though discovery shoul d be
conducted regardi ng certain agreenents beyond the 3B agreenent,
the scope of that discovery is not unlimted in breadth. The
addi tional discovery now permtted should be strictly confined to
exposi ng evidence relating to whether the other agreenents were

financially nore favorable than ROA's Restructure Agreenent.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECONSTRUCTI VE ORTHOPAEDI C : ClVIL ACTI ON
ASSCCI ATES I'l, P.C. :
V.
SPECI ALTY CARE NETWORK, | NC. 99- 5329
ORDER
AND NOW this day of March, 2001, in consideration

of the Motion to Expand the Scope of Discovery filed by the
Plaintiff, Reconstructive Othopaedic Associates |1, P.C (Doc.
No. 39), the Response filed by Defendant, Specialty Care Network,
Inc., and the various supplenental nenoranda filed by the
parties, it is ORDERED that:
1. Plaintiff’s Mdtion to Expand the Scope of Discovery is
GRANTED | N PART.
A Plaintiff may conduct further discovery regarding the
restructure agreenents between SCN and: (1) Othopaedic
Surgery Centers, P.C. 1I; (2) Steven P. Surginer, MD.,
P.A, Il; (3) Othopaedic Associates of West Florida,
P.A.; (4) Riyaz H Jinnah, MD., P.A; (5) Floyd
Jaggears, MD., P.C.; (6) Othopaedic Institute of
Ohio; (7) Othopaedic & Sports Medicine Center, 11,
P.A ; and (8) Princeton Othopaedic Associates, |1,
P. A

B. Such di scovery shall be strictly limted to matters



that are reasonably calculated to | ead to adm ssible
evi dence showi ng whether the financial terns of those
agreenents were materially nore favorable to the third
party than ROA's Restructure Agreenent was to RCA
Plaintiff’s Mdtion to Expand the Scope of Discovery is
DENIED IN PART. Plaintiff may not conduct further discovery
regardi ng agreenents between SCN and: (1) TOC Specialists,
P.L.; (2) The Specialists Othopaedi c Medical Corporation;
(3) 3B Othopaedics, P.C; (4) Southeastern Neurology G oup;

and (5) Otho-Associates, P.A

BY THE COURT:

JAMES M@ RR KELLY, J.



