IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AGRI CULTURAL | NSURANCE COVPANY, : ClVIL ACTI ON
Plaintiffs, :
V. : NO.  00-CV-2114
EARL SCOTT, ACTI ON TRUCKI NG, | NC. |
PRESI DENTI AL EXPRESS TRUCKI NG and
CGU M D- ATLANTI G,

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. MARCH 14, 2001
Presently before this Court is the Mdtion for Sunmary

Judgnent filed by Agricultural Insurance Conpany (“AlC’) and the

Cross-Mition for Sunmary Judgnent filed by Action Trucking, Inc.

(“Action”). AlIC seeks sunmary judgnment on its Conplaint for

Decl aratory Relief claimng that it owes no duty to defend or

i ndemmify Action’s enployee, Earl Scott (“M. Scott”), in the

underlying civil suit captioned Cheryl Kenner v. Presidential

Express Trucking, Earl Scott, Cty of Phil adel phia, and CGeorge

and Margaret Garhart, Phil adel phia County, July Term 1999, No.

2203. Action cross-noves for summary judgnment claimng that it
is also not liable to Cheryl Kenner (“Ms. Kenner”), the
plaintiff, in the underlying civil suit. For the follow ng
reasons, AIC s Mdtion for Summary Judgnent is denied and Action’s

Cross-Mtion for Sumrary Judgnent is deni ed.



BACKGROUND

On Cctober 29, 1997, Action entered into a thirty day,
automatically renewi ng | ease with Presidential Express Trucking
(“Presidential”) under which Presidential |eased a 1993 Peterbilt
tractor and engaged Action’s enployee, M. Scott, to drive the
tractor. Under the ternms of the | ease, Presidential was to
mai ntain trucking insurance on the |eased tractor and Action was
to maintain non-trucking, or bobtail?! insurance on the tractor.
Presi denti al obtained trucking insurance through CGU Md-Atlantic
(“CaJ’) and Action obtained bobtail insurance through AlC.
Presidential’s trucking insurance policy insured the tractor
while it was hauling cargo for Presidential and Action’s bobtai
i nsurance policy insured the tractor while the tractor was not
bei ng used to haul cargo, or while it was bobtail.

On June 15, 1998, M. Scott dropped off his trailer
wth Action after allegedly delivering a | oad of cargo and was
driving the tractor hone to where he garaged it. Wile driving,
t he snokestack of the tractor struck a tree branch causing the
branch to break off and fall onto Ms. Kenner’s vehicl e causing
her physical injury and property damage. On July 20, 1999, M.
Kenner filed the underlying civil suit against Presidential and

M. Scott anong others. Presidential joined Action as an

1 The termbobtail refers to a tractor to which no trailer
is attached.



addi tional defendant in the civil suit. Action submtted the
cl ai ms brought against it to CGQJ. CQJ deni ed coverage, claimng
that AIC was primarily responsible since it provi ded bobt ai
coverage and the tractor did not have a trailer attached to it at
the time of the accident. Initially AIC declined coverage but
then |l ater assunmed Action’s defense and has mmi ntai ned control
over the defense up until the present tine.

On April 24, 2000, AICfiled a Conplaint with this
Court seeking a declaratory judgnent that AIC has no duty to
provide non-trucking liability coverage for the civil suit and
that CGQU does have a duty to provide liability coverage. On
January 17, 2001, AIC filed this present Mtion for Summary
Judgnent. On January 29, 2001, Action filed the present Cross-
Motion for Summary Judgnent.

1. STANDARD

“Summary judgnent is appropriate when, after
considering the evidence in the |ight nost favorable to the
nonnovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of | aw. H nes v. Consol. Rail Corp., 926 F.2d 262, 267 (3d

Cr. 1991)(citations omtted). The noving party carries the
initial burden of denonstrating the absence of any genui ne issues

of material fact. Big Apple BMN Inc. v. BMNof N. Am Inc., 974

F.2d 1358, 1362 (3d Cir. 1992), cert. denied, 507 U.S. 912




(1993).2 Once the noving party has produced evidence in support
of summary judgnent, the non-novant nust go beyond the

all egations set forth in its pleadings and counter with evidence
t hat denonstrates that there is a genuine issue of fact for
trial. [|d. at 1362-63. Summary judgnent nust be granted
“against a party who fails to make a showi ng sufficient to

establish the existence of an el enent essential to that party’s

case, and on which that party will bear the burden of proof at
trial.” Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).
I11. DI SCUSSI ON

All parties agree that the substantive | aw of New
Jersey applies in this case. This case is based upon diversity
jurisdiction and therefore the Court nust apply the choice of |aw

rules of the state in which it sits. Kl axon Co. v. Stentor El ec.

Mqg. Co., 313 U. S. 487 (1941). Under Pennsylvania |aw, the
interpretation of a contract is determ ned by the |aw of the

pl ace of contracting. Weod v. Nat’'|l Life & Accident Ins. Co.,

347 F.2d 760, 763 n. 2 (3d Gr. 1965). Both Action and
Presidential are New Jersey trucking concerns and the contract

between them was entered into in New Jersey. Furthernore, the

2“Afact is material if it could affect the outcone of the
suit after applying the substantive law. Further, a dispute over
a material fact nust be ‘genuine,’ i.e., the evidence nust be
such ‘that a reasonable jury could return a verdict in favor of
t he non-noving party.’” Conpton v. Nat’'l lLeague of Prof’|
Basebal | d ubs, 995 F. Supp. 554, 561 n.14 (E.D. Pa. 1998)
(citations omtted), aff’d, 172 F.3d 40 (3d Cr. 1998).
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i nsurance policies issued by AIC and C&J both contain policy
endor senments conform ng the coverages provided to New Jersey | aw.
Therefore, since New Jersey was the place of contracting and
because New Jersey has the greatest interest in the outcone, this
Court wll apply New Jersey | aw.
A AlC s Mtion for Summary Judgnent

AlC clains that an exclusion in the bobtail policy
i ssued to Action specifically precludes their duty to defend in
the underlying civil suit. The exclusion, under the heading
“TRUCKI NG OR BUSI NESS USE’, states that the insurance does not
apply to “[l]iability arising out of any accident which occurs
while the covered auto is being used in the business of anyone to
whom t he covered auto is | eased, rented or | oaned or while the
covered auto is being used to transport cargo of any type.”
Pl.”s Mot. for Summ J., Ex. F., Non-Trucking Liability Policy at
p. 5 (enphasis added). The phrase “in the business of anyone to
whom the covered auto is |eased, rented or |oaned” is defined in
the policy as including being “used for the purpose of traveling
to or fromany |location where the covered auto is regularly
garaged.” |d. AlCclains that at the tine of the accident, the
tractor was being used in the business of Presidential, because
it was | eased to Presidential and it was traveling to the
| ocation where the tractor was regularly garaged. Therefore, AIC

argues that the exception renmoves AIC s duty to defend and



summary judgnent is appropriate.

There is, however, a genuine issue of material fact
whi ch precludes this Court fromgranting summary judgnent to AIC
based on the above exclusion to Action’s bobtail insurance
policy. It is undisputed that on June 10, 1998, five days prior
to the accident, M. Scott took the tractor, picked up a |oad of
cargo in Jersey City, New Jersey for Presidential, and delivered
the cargo in Florida. However, there is a factual dispute
whet her, just prior to the June 15, 1998 accident, M. Scott
brought a different |oad of cargo back from Florida for Action or
for some third party other than Presidential. Presidential and
C&U allege that M. Scott returned fromFlorida wwth a | oad of
produce for another party other than Presidential, in a different
trailer than the one he had driven to Florida. This allegation
i s based upon M. Scott’s deposition and | og records, and upon
the deposition of Presidential’s vice-president, WIIliam
Sarnowski (“M. Sarnowski”). See Scott Dep. at 42-44; Sarnowski
Dep. at 19. In light of these facts, it is entirely possible
that the tractor was not being used in the business of the
| essee, Presidential, at the tine of the accident, but was being
used by Action or by sone other third party. |In that event, the
exclusion relied upon by Al C woul d not apply.

AlC replies that it does not matter if the return | oad

of cargo from Florida had been brokered by Presidential or by



anot her trucki ng conpany. AlIC contends that assum ng that there
was a return | oad, some trucking conpany nust have | eased, rented
or | oaned the tractor in order to haul the |oad north, and
therefore the exclusion still applies. This argunent does not
hold up under scrutiny. Action is a trucking conpany; it is
capabl e of brokering its own |oads to be hauled in its own
tractor-trailers. Therefore, while it is possible that Action

| eased the tractor to another trucking conpany who brokered the
alleged return cargo load, it is as likely, if not nore |likely,
that Action sinply brokered the alleged return load itself. If
that was the case, the exception which only applies if the
covered auto is “leased, rented or |oaned” would not apply. AIC,
who has the burden of denonstrating the absence of any genui ne

i ssues of material fact, has not provided any evidence that the
return | oad was, in fact, brokered by one who | eased, rented or
was | oaned the tractor and not by the owner of the tractor,

Acti on.

Al C also clainms that although the tractor was
technically bobtail, bringing the tractor back to the place where
it isregularly garaged is within the scope of Presidential’s
trucking policy, and thus the accident should be covered under
the trucking policy and not under Action’s bobtail policy. AIC
has not convinced this Court that the issue is so one-sided that

Al C nust prevail as a matter of law. Anderson v. Liberty Lobby,




Inc., 477 U.S. 242, 251-252 (1986). Wen interpreting insurance
policies, the court grants a "broad readi ng of coverage
provi si ons, narrow readi ng of exclusionary provisions, resolution
of anmbiguities in the insured' s favor, and construction

consistent with the insured' s reasonabl e expectations." Search

EDP, Inc. v. Am Hone Assurance Co., 632 A 2d 286, 289 (N.J.

Super. App. Div. 1993), cert. denied, 640 A 2d 848 (N. J. 1994).

Al though AIC sites GQuaranty Nat'l. Ins. Co. v. Vanliner Ins. Co.,
No. 97-3902, 1998 U. S. Dist. LEXIS 9505 (E.D. Pa. June 29, 1998)

and Planet Ins. Co. v. Anglo Am Ins. Co., 711 A 2d 899 (N.J.

Super. App. Div. 1998), to support its argunent, the facts of
these cases are sufficiently different fromthe present case to
| eave room for doubt that the bobtail policy did not apply.

In GQuaranty National, the court found that a bobtai

tractor which was driven to the nmall while waiting for its
trailer to be | oaded was still covered by the trucking insurance

policy. Guaranty Nat’'l., 1998 U S. Dist. LEXI S 9505, at *10-*12.

In the present case, M. Scott was not in the mddle of a pick-up
or delivery, but had conpleted his assignnent. |n Planet

| nsurance, the court relied on an exception simlar to the one at
issue in this case. However, unlike in the present case, there
was no dispute as to whether the | essee was in control of the

tractor at the tine of the accident. Pl anet Ins., 711 A 2d at

900-901. Therefore, sunmmary judgnment cannot be granted in AIC s



favor because genuine issues of material fact remain regarding
whet her the exception to coverage in the bobtail insurance policy
applies and whether the bobtail policy would or woul d not be
triggered in this factual situation.
B. Action’s Cross-Mtion for Sunmmary Judgnent

Action clains that either Presidential and CGQU are
solely |iable because the tractor was | eased to Presidential at
the time of the accident or, alternatively, that AIC does have a
duty to defend under the bobtail policy and thus Action is not
[iable. Under the | ease between Action and Presidential,
Presidential was required to nmaintain trucking insurance on the
| eased tractor. Furthernore, the | ease provided that, “[|]essee
shal | have the exclusive possession, control and use of the said
equi pnent and shall assune full responsibility for the operation
of the equipnent for the duration of the lease.” Def.’s Resp. to
Pl.”s Mot. for Summ J., Lease Agreenent at § 14. However, the
| ease al so stated that,

[w] hen the equipnent is not in actual use for

t he Lessee, the sanme shall bear no placard or

ot her reference of any kind to the Lessee and

Lessor agrees to indemify Lessee and agrees

to hold Lessee harm ess fromany acts or

things resulting fromor relating to the use

of such equi pnent other than the use thereof

directly for Lessee.
Id. at 1 2. Action alleges that the |lease was in full effect at

the tine of the accident, that Presidential had exclusive

possession, control and use of the tractor prior to and during
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the tinme of the accident, and that the tractor bore
Presidential’s logo and Interstate Conmerce Conm ssion, or |CC,

nunber. See Cox v. Bond Transp., Inc., 249 A 2d 579, 588 (N.J.

1969), cert. denied, 395 U S. 935 (1969)(stating that the

| essee’s | CC nunber on a tractor creates a strong presunption
that the lessee is responsible for the tractor’s operation).
Action further alleges that between June 9, 1998 and June 16,
1998, the tractor was not used on behalf of anyone other than
Presidential and that the last |load that M. Scott haul ed prior
to the accident was Presidential’s |oad of cargo to Florida.

As stated above, nmany of these facts are in dispute.
Action’s assertion that no | oad of cargo was brought back from
Florida is contrary to M. Scott’s assertion that, acting under
Action’s orders, he attached a newtrailer to the tractor and
brought back a | oad of produce. Scott Dep. at 42-44. Al so, M.
Sarnowski testified in his deposition that upon the delivery to
Florida, the assignnment for Presidential was conplete. Sarnowski
Dep. at 19. Testinony also reveals that after conpleting
deliveries for Presidential in Florida, Action would secure its
own | oads for the return trip. Sarnowski Dep. at 58; Scott Dep.
at 44. Furthernore, Presidential alleges that both
Presidential’s and Action’s | CC nunmbers were on the tractor.
Presidential clains that the fact that Presidential’s |ICC nunber

and logo were on the tractor at the tine of the accident does not

10



establish that M. Scott was working for Presidential, but
establishes only that Action was in violation of the | ease by
failing to renove Presidential’s logo fromthe tractor while the
tractor was hauling cargo for soneone other than Presidential.
See Def.’s Resp. to Pl.’s Mot. for Summ J., Lease Agreenent at
2. Presidential notes that in Cox the court recognized that the
presunption of responsibility arising fromthe presence of the

| essee’s logo and | CC nunber on the tractor occurs only when the
operation of the tractor “is in any way with the know edge and

for the benefit of the carrier.” Cox, 249 A 2d at 589; see also

Moore v. Nayer, 729 A 2d 449, 455 (N.J. Super. App. Dv. 1999),

cert. granted, 741 A.2d 99 (N.J. 1999), appeal dism ssed 752 A 2d

1289 (N. J. 2000)(stating that the presunption of responsibility
arising from| CC nunbers is rebuttable).
Furthernore, Action’s reliance on Cox, 249 A 2d 579,

Pl anet Ins., 711 A 2d 899, and Felbrant v. Able, 194 A 2d 491

(N.J. Super. App. Div. 1963) is not on point. These cases,

unli ke the present case, did not involve two separate trucking
conpani es using the sane tractor during the |ease period. In

t hese cases there was al so no dispute concerni ng whet her the

| essee was in control of the tractor at the time of the accident.
If it was clear that M. Scott was operating for Presidential at
the tinme of the accident, thus establishing control by the

| essee, these cases would be nore applicable. At the very |east,
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the contradictory evidence shows that a genuine issue of materi al
fact remains as to whether, at the tine of the accident, M.
Scott was using the tractor in the scope of the |ease agreenent
with Presidential.

Lastly, in section Ill. A of this OQpinion, this Court
stated that it cannot grant AIC s Mdttion for sunmary judgnent
based on the theory that the bobtail policy does not cover the
accident. Likew se, this Court cannot find that AICis
unquestionably |iable under that policy. Genuine issues of
material fact remain on the issue of whether the bobtail policy
applies. Therefore, this Court cannot grant Action’s Cross-
Motion for summary judgnent by utilizing the theory that AICis
i abl e under the bobtail policy and thus, Action is not |iable.
For these reasons, sunmary judgnent is inappropriate.

V. CONCLUSI ON

AlC s Mttion for summary judgnent nust fail because a
genui ne issue of material fact remains concerning whether the
exception to the bobtail policy applies in Iight of the dispute
over which party controlled the tractor at the tinme of the
accident. A genuine issue of material fact al so remains
regardi ng whet her the bobtail policy would or woul d not be
triggered in this factual situation. Simlarly, Action’ s Cross-
Motion for sunmary judgment nust fail for the sane reasons:

genui ne issues of material fact remain regardi ng who controll ed

12



the tractor at the tinme of the accident and regardi ng whether the
bobtail policy would apply in this situation.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AGRI CULTURAL | NSURANCE COVPANY, : ClVIL ACTI ON
Plaintiffs, :
V. : NO.  00-CV-2114
EARL SCOTT, ACTI ON TRUCKI NG, | NC. |
PRESI DENTI AL EXPRESS TRUCKI NG and
CGU M D- ATLANTI G,

Def endant s.

ORDER

AND NOW this 14th day of March, 2001, upon
consideration of the Mdtion for Sunmary Judgnent filed by
Agricul tural Insurance Conpany (Dkt. No. 25) and the Cross-Mdtion
for Summary Judgnent filed by Action Trucking, Inc. (Dkt. No.
26), and any Responses and Replies thereto, it is hereby ORDERED
t hat :

(1) the Mdtion for Summary Judgnent is DEN ED; and

(2) the Cross-Mtion for Summary Judgnent is DEN ED

BY THE COURT:

ROBERT F. KELLY, J.



