IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA ROBERSQN, et al. : CIVIL ACTI ON
V.
CITY OF PH LADELPH A, et al. ; NO. 99-3574

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. March 1, 2001
Donna Roberson ("Roberson"), Crystal Garrison, Taneka
Rober son, LaTonya Goode, and Hel ene Roberson, both individually
and as a parent and guardi an of Carl eshia Roberson, brought this
action alleging a violation of 42 U S. C. 81983 and pendent state
clainms of intentional and reckless infliction of enotional
di stress against the Gty of Philadelphia ("the Gty"), forner
Pol i ce Conm ssioner Richard Neal ("Neal"), Oficer Patrick Pelosi
("Pelosi"), Oficer Staton ("Staton"), Oficer Johnson
("Johnson"), individually and in their official capacities,! and
agai nst other officers who have since been dism ssed.? The
remai ni ng defendants (the GCty, Neal, Pelosi, Staton and Johnson)
have all noved in limne to preclude and/or limt the testinony

of plaintiffs' police practices expert and for sunmmary judgment.

Al clainms against Neal in his individual capacity were
wi t hdrawn by order of this court dated Septenber 17, 1999.

20ficers M More and S. Davis were disnmissed with
prejudi ce by order of this court dated January 4, 2000.



FACTS

Rober son made a conpl ai nt agai nst nenbers of the Daniels
famly after an incident on August 6, 1997, in which Roberson and
two of her friends were harassed and then physically assaulted by
her nei ghbors, Sharnoni que, Yoyo and Patricia Daniels.® Conpl.
at f12. After Roberson becane a conpl ai ning wi tness agai nst
them their threats against her escalated in hostility and
frequency. Conpl. at Y16. As a result, Roberson filed a
conplaint alleging witness intimdation against nmenbers of the
Daniels famly with the District Attorney's office ("D A 's
office"). Conpl. at Y17. Roberson was advi sed that the Daniels
woul d be arrested. Conpl. at § 18. Pelosi did not execute the
arrest warrants he obtained for the three Daniels, but inforned
themthe warrants had i ssued and requested that they turn
thenselves in. Conpl. 919. Between the tinme she filed the
W tness intimdation conplaint and Septenber 23, 1997, Roberson
contacted Detective Pelosi regarding continuing threats by the
Daniels. Conpl. at 121.

The Daniels' threats and intim dati on agai nst Roberson and
her famly increased as a result of Pelosi's actions.* Conpl. 1

20. The intimdation and harassnent cul m nated on Septenber 23,

SPatricia Daniels is the nother of Sharnoni que and Yoyo
Dani el s.

‘Def endants agree for the purposes of sunmary judgnent.
Def endant s’ Menorandum of Law in Support of Their Motion for
Summary Judgnent ("Def.'s Menp") at 4.
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1997, when the Daniels called the police and conpl ai ned t hat
Roberson and the co-plaintiffs were harassing them at the tineg,
Rober son was noving fromthe nei ghborhood to avoid the Daniels.
O ficers Staton and Johnson arrived at the scene, spoke first
with the Daniels and then with the plaintiffs; the plaintiffs
advi sed the officers of the Daniels' continuing threats and asked
for police protection while Roberson and the co-plaintiffs
renoved Roberson's bel ongings from her house. Conpl. at § 22.
The officers did not remain and shortly after they left, the
plaintiffs were assaulted with bats and fists by the Daniels and
their friends. Conpl. at 925.

The Daniels were arrested the next day, prosecuted and
convicted for this assault, as were two of their friends who had
participated. Conpl. at 926. The plaintiffs seek relief under
28 U. S. C. 81983 against all defendants and under state |aw for
intentional or reckless infliction of enotional distress and
puni ti ve damages agai nst defendants Pel osi, Staton and Johnson.
In support of their clains, plaintiffs retained a police
practices expert, Joseph C. Waters ("Waters"); defendants seek to

preclude his testinony in whole or in part.® 1In addition, the

*Def endants' notion in limne is based on the revised expert
report of Waters. Plaintiffs initially submitted a report,
wi t hout an attached C. V., as an addendumto their nmenorandumin
opposition to defendants' notion for sumrary judgnent.
Plaintiffs were given |l eave to submt Waters' resume. On
Decenber 18, 2000, a Daubert hearing was held to determ ne the
adm ssibility of Waters' testinony; after that hearing,
plaintiffs were given |eave to submt a revised expert report.
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def endants have noved for summary judgnment on the foll ow ng
grounds: (1) plaintiffs cannot neet the standard of proof for

81983 cl ai s based on a "state—created danger;" (2) there is no
underlying constitutional violation, so plaintiffs' 81983 claim
against the Gty nust fail; (3) there is no evidence of nunici pal
liability; and (4) plaintiffs' state law clains are barred by the
Political Subdivision Tort Cains Act. The notions will be

granted in part and denied in part.

DI SCUSSI ON
EXPERT TESTI MONY

A. St andard of Revi ew

In considering a notion in |limne to preclude expert
testi nony under Rule 702 of the Federal Rules of Evidence
("FRE"), the trial judge nust first determ ne, pursuant to Rule
104(a) of the FRE, "whether the expert is proposing to testify to
(1) scientific know edge that (2) wll assist the trier of fact

to understand or determne a fact in issue.” Daubert v. Merrel

Dow Pharnmaceuticals, Inc., 509 U S 579, 592 (1993). The court

then "nmust ensure that any and all scientific testinony or
evidence admtted is not only relevant, but reliable.” [d. at
589.

In making its assessment whet her the proposed testinony of
the expert is based on scientific know edge, the follow ng

factors may be considered: (1) whether the theory or technique



can be (and has been) tested; (2) whether the theory or technique
has been subjected to peer review and publication; (3) what is
the known or potential rate of error and whether there are
standards controlling the technique's operation; and (4) whether
the theory or technique is generally accepted within the rel evant
comunity. 1d. at 593-94.

Addi tional factors that nmay be considered are: (1) "the
exi stence and mai ntenance of standards controlling the
techni que's operation;" (2) "the relationship of the technique to
met hods whi ch have been established to be reliable;" (3) the
qualifications of the expert; and (4) "the non-judicial uses to

whi ch the nmethod has been put.” [In re Paoli RR Yard PCB

Litigation, 35 F.3d 718, 742 n.8 (3d Cir. 1994). These factors

are non-exclusive and no one of the factors weighs nore heavily
t han anot her; the approach to determning the admssibility of
expert testinony is a flexible one. Daubert, 509 U S. at 594; see

also Kunho Tire Co., Ltd. v. Carm chael, 526 U S. 137, 152 (1999)

(trial judge nust have "consi derable | eeway" in determ ning the

reliability of expert testinony); Heller v. Shaw Indus., Inc.,

167 F.3d 146, 152 (3d Gr. 1999)(plaintiff alleged a carpet
caused respiratory illness; the court affirmed the district
court's exclusion of a doctor's expert testinmony in |ight of

Daubert and In re Paoli factors as "sinply useful signposts, not

di spositive hurdles that a party nmust overcone in order to have

expert testinony admtted."); Inre Paoli, 35 F.3d at 742 ("a
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district court should take into account all of the factors listed
by Daubert . . . as well as any others that are relevant.").

The reliability of the proffered expert testinony is
determ ned by a | ower standard than the "nerits standard of

correctness.” In re Paoli, 35 F.3d at 744. "[A] judge should

find an expert opinion reliable under Rule 702 if it is based on

‘good grounds,' i.e., if it is based on the nethods and
procedures of science . . . .[This standard may be net] even
t hough the judge thinks the opinion to be incorrect.” 1d.; see

also Heller, 167 F.3d at 152-53 (sane). "[A] district court

must, [neverthel ess], exam ne the expert's conclusions in order
to determ ne whether they could reliably follow fromthe facts
known to the expert and the nethodol ogy used." 1d. at 153. |If
there are good grounds, "[t]he analysis of the [expert's]

conclusions thenselves is for the trier of fact when the expert

IS subject to cross-exam nation." Kannankeril v. Term nix

Internat'l, Inc., 128 F.3d 802, 807 (3d Gr. 1997).

The testinony is considered by the jury only if it is first
determ ned that the testinony wll assist the trier of fact; in
other words, that there is a "valid scientific connection to the

pertinent inquiry." Daubert, 509 U S. at 592; see also In re

Paoli, 35 F.3d at 743 (sane). This connection has been descri bed
as a "fit" between the testinony offered and the facts of the
case. Daubert, 509 U. S at 591.

Si nce the evidence sought to be precluded here is non-
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scientific in nature, the factors of Daubert and I n re Paol

provi de insufficient guidance for the court to performits

gat ekeeping function. In this instance, "[t]he rel evant
reliability concerns [wll] focus upon personal know edge [ and]
experience." Kunho, 526 U. S. at 149. The expert here relied on
hi s professional experience, training and skills to reach his
conclusions and the court tested the reliability of these
opi ni ons based on an exam nation of the expert's professional
background and experience, training, nethods used, and the non-
judicial uses of opinions derived fromthese nethods; the Daubert

and In re Paoli factors were used as applicable. See id. at

("the gatekeeping inquiry nust be 'tied to the facts' of a
particular 'case.'").

B. Wat ers' Expertise

Wat ers was a Phil adel phia police officer from 1977 through
1998. He has supervised detectives and uniforned officers and
directed investigations of alleged police msconduct. He
publ i shed strategies and action plans for the Internal Affairs
Di vi sion of the Phil adel phia Police Departnent and received
awar ds and commendations for his exenplary service while with the
Departnent. Waters is currently a nenber of the Pennsylvania
Attorney Ceneral's Law Enforcenent Advisory Panel; in this
capacity he hel ps devel op strategies for addressing critical |aw
enf orcenent issues.

Wat ers earned his bachel or's degree from Tenpl e University,
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magna cum | aude, and has taken police training courses at

Pennsyl vania State University, Northwestern University and
Harvard University. |In addition, he was a recipient of a
Ful bri ght Schol arshi p; he studied police policy and procedures at
the University of Exeter, England. In 1994, Waters graduated
from Tenpl e University School of Law, he is now a partner in a
general litigation firmand teaches Crimnal Justice
Adm ni stration at Delaware Valley College. He has also taught as
an assi stant professor or guest |ecturer at Rowan University,
University of Exeter, University of Pennsylvania and Tenple. He
has been a nmenber of six professional organi zati ons and conduct ed
research on police use of force.

Rul e 702, as anended Decenber, 2000, provides that a w tness
may be qualified as an expert "by know edge, skill, experience,
training, or education."® Waters so qualifies.

C. VWaters' W©Method

Wat ers reaches his concl usions by applying his significant
experience, training and skills to the facts provided to him In
formul ati ng his opinions and naking his report, Waters revi ewed
nunmerous materials, including deposition transcripts of all the
parties, Pelosi's case file, various Phil adel phia Police

Depart ment nenoranda and directives, bail guidelines, and

[ E] xperi ence al one — or experience in conjunction with
ot her know edge, skill, training or education — may [] provide a
sufficient foundation for expert testinony." Fed. R Evid. 702
Advi sory Conmittee Notes, 2000 Amendnent.
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rel evant case law. See Waters Report at 1-2. Wiile not a
formal, testable nethod, it is the one used by police practices
experts and accepted by the courts.” In light of Waters'
consi derabl e experience, his nethod is reliable.

D. Fit

In order for Waters' testinony to be adm ssible, he nust
apply his experience reliably to the facts; his opinions nust be
wel | -reasoned, grounded in his experience, and not specul ative.

See Fed. R Evid. 702 & Advisory Commttee Notes, 2000 Anendnent.

™Some types of expert testinobny will not rely on anything
like a scientific nethod, and so will have to be eval uated by
reference to other standard principles attendant to the
particul ar area of expertise.” Fed. R Evid. 702 Advisory
Comm ttee Notes, 2000 Anendnent. The Advisory Conmttee gives
the foll ow ng exanpl e of an acceptable nethod for Rule 702
purposes: "[When a | aw enforcenent agent testifies regarding the
use of code words in a drug transaction, the principle used by
the agent is that participants in such transactions regularly use
code words to conceal the nature of their activities. The nethod
used by the agent is the application of extensive experience to
anal yze the neaning of the conversations." 1d. By anal ogy,
Waters' nmethod is to apply his experiences as a police officer to
shed light on the propriety of the conduct of the police officer
defendants. See also United States v. Hankey, 203 F.3d 1160,
1169-70 (9th Cr. 2000), cert. denied, 120 S. . 2733
(2000) (affirmng the district court's adm ssion of testinony by a
pol i ce gang expert whose opinions were based on his "street
intelligence" about gang behavi or when the expert denonstrated
"that the information upon which he relied is of the type
normal Iy obtained in his day-to-day police activity."); United
States v. Alatorre, 222 F.3d 1098, 1104 (9th G r. 2000)(affirm ng
the district court's adm ssion of expert testinmony by a custons
servi ce special agent on narcotics snmuggling and sal e based on
his twel ve years' experience as a special agent, specialized
trai ning and extensive know edge); Schieber v. City of
Phi | adel phia, No. 98-5648, 2000 W. 1843246 (E.D. Pa. Dec. 13,
2000) (Shapiro, S. J.)(two police practices experts permtted to
testify based on their expertise and experience).
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Waters contends "Pel osi, by inform ng the Daniels of the
outstanding arrest warrants and failing to effectuate an arrest,
i ncreased the risk of physical harmto plaintiffs. * * * Had the
arrest been made . . . the assaults . . . would not have
occurred."® Waters Report at 3. This conclusion was based, in
part, on Waters' review of bail guidelines for a charge of
wWtness intimdation. See id. However, Waters does not append
the guidelines or quote them it is unclear fromhis report what
the gui delines are and whet her they support his conclusion. He
opines that the D.A's office "would certainly request a high
bail" and that usually, the bail comm ssioner honors the D.A's
request; the Daniels, unable to neet the high bail inposed, would
have been incarcerated and unable to harmthe plaintiffs. See
id. Witers provides no basis for his speculation as to what the
D.A or the bail comm ssioner woul d have done. He bases his
conclusion that the Daniels could not have posted the
(unspecified)® high bail on Roberson's testinony that "the

Dani el s were al ways honme and appeared not to have any visible

8This is one of several "subconclusions" Waters draws under
his | arger conclusion that "Pelosi's actions increased the risk
of harm and danger to plaintiffs.” Witers Report at 2.

°Al t hough Waters does not quantify what "high bail" would be
i nposed on a witness intimdation charge, he notes that after the
attack on the plaintiffs, bail in the amount of $8, 000 was
i nposed on Eldrice Gaither, the Daniels' friend who assaulted the
plaintiffs with a baseball bat. He does not nmention the crine
with which Gaither was charged; it mght have been a crinme other
than witness intimdation with different bail guidelines.
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means of support.” Roberson's statenent is an insufficiently
reliable basis for a conclusion whether the Daniels had the neans
to post bail.

Wat ers' conclusion that notifying the Daniels of the arrest
warrants but failing to arrest themincreased the risk of harmto
the plaintiffs is also based on his speculation that "[t]he |ack
of consequences on the crimnal conplaint led the Daniels to
believe that the police were unconcerned with their actions."

Id. He further theorized the Daniels' psychol ogical reaction
if Pelosi had arrested them "[T]he fact of the arrest woul d have
been a deterrent to further violence and threats agai nst
plaintiffs because there woul d have been a recognition on their
part that their threats of violence and intimdation toward the
plaintiffs would have a crim nal consequence."” 1d. Waters is
not a psychol ogi st; he has no basis for his concl usions regarding
the Daniels' reaction to Pelosi's actions or their arrest.
Menbers of the Daniels famly had been arrested for the prior
August 6, 1997 assault on Roberson and two of her friends; the
conpl ai nt by Roberson and their consequent arrest had increased,
not deterred, the Daniels' threats and hostility.

Waters' conclusion that Pelosi's failure to arrest the
Daniels after notifying themof arrest warrants increased the
risk of harmto the plaintiffs is not properly grounded or well -
reasoned. It is speculative and inadm ssible.

Waters concludes that "Pelosi's cavalier and | aissez-faire
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approach to the rules and procedures of the Phil adel phia Police
Department . . . contributed to plaintiffs' being physically
assaulted by their neighbors."® |d. at 4. |In particular, he
concl uded Pel osi increased the risk of harmto plaintiffs by: (1)
not working with officers in Roberson's district to arrest the
Dani els; (2) not providing Roberson and her fam |y adequate
protection; and (3) failing to notify the patrol supervisor of
the situation. |1d. at 4-5.

Police Departnment Directive 77 requires a police officer to:
(1) make an effort to apprehend the subject of the arrest
warrant; and (2) enter the arrest warrant into the Phil adel phia
Crime Information Center and the National Crinme Information

Center. See id.' Witers states Pelosi failed to neet these

WAt ers states that in his professional opinion, Pelosi was
deliberately indifferent. Wters Report at 4. Waters may not
testify to a legal conclusion. See Witmll v. Gty of
Phi | adel phia, 29 F. Supp.2d 241, 246 (E.D. Pa. 1998)("'As a
general rule an expert's testinony on issues of lawis
i nadm ssible."")(quoting United States v. Bilzerian, 926 F.2d
1285, 1294 (2d Cir. 1991)). See also N eves-Villaneuva v. Soto-
Ri vera, 133 F.3d 92, 100 (1st Cr. 1997)("Fed. R Evid. 704(a)

. . does not vitiate the rule against expert opinion on questions
of law."); Berry v. Gty of Detroit, 25 F.3d 1342, 1353 (6th Cr.
1994) ("When the rul es speak of an expert's testinony enbracing
the ultimate issue, the reference nust be to stating opinions

t hat suggest the answer to the ultinmate issue or that give the
jury all the information fromwhich it can draw inferences as to
the ultinmate issue. * * * |t is the responsibility of the court,
not testifying witnesses, to define legal terns."); Schieber,
2000 WL 1843246, at *8(precluding a police practices expert from
testifying that the Cty's failure to train its police caused a
violation of the victims constitutional rights).

“Directive 77 was subnitted to the court in the appendix to
plaintiffs' opposition to defendants' notion for sunmary
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requi renents. Further, he asserts that if Pelosi had acted in
accordance with the Directive, the Daniels would have been
arrested prior to the assault and Roberson woul d have noved while
the Daniels were incarcerated. 1d. at 6. What woul d have
occurred if Pelosi had acted in accordance with the Directive is
purely specul ative and inadm ssible. Waters nmay testify to the
content of the Directive and Pelosi's inaction, but the jury nust
draw its own concl usi ons based on the evidence presented at

trial.

Wat ers asserts that Pelosi intentionally failed to abide by
Directive 77 out of self-interest; he clains Pelosi, holding the
warrants, waited to execute themso that he could nake overtine
pay associated with court appearances. |d. There is an
i nadequate basis for this theory. Wile Waters may have
experience with other detectives failing to refer arrest warrants
to other officers so that they could nmake the arrests thensel ves
and earn overtine, there is no record evidence to support
Pelosi's alleged intention to do so. Waters nmay testify to his
experience with this practice but he nmay not opine whet her Pel osi
engaged in it.

Phi | adel phi a Police Departnent Menorandum 88-9 established a

procedure for protecting victinms of, and witnesses to, threats of

judgnment. Police Departnent Directive 139, which Waters al so
cites in support of his conclusions was not submtted for the
court's review
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harm See Menorandum 88-9; Waters Report at 7. At his
deposition, Pelosi testified that he considered this Menorandum a
guide rather than a mandate. 1d.; Pelosi Depo. at 39. Waters
contends it was a mandate and Pelosi's failure to abide by it (by
not notifying the patrol supervisor of the situation and not
preparing a conplaint and incident report), increased the risk of
harmto plaintiffs. Wters Report at 7.2 |f patrol supervisors
had been advi sed, Waters contends a police presence wul d have
provided a safe environnment for the plaintiffs. Wters Report at
7-8. Waters also states that if the appropriate nenbers of the
pol i ce departnent had been notified of the warrants, the Daniels
woul d have been arrested shortly thereafter. 1d. at 8.

Waters may testify to the content of the Menorandum and
explain why he believes it is mandatory. He may not testify what
ot her nmenbers of the police departnent woul d have done or that
the arrests woul d have been nmade earlier and the plaintiffs would
not have been harnmed if Pel osi had followed the Menorandum such
concl usi ons are specul ative and i nappropriate under Rule 702.

Wat ers al so concludes that Staton and Johnson "in failing to
provi de protection for the Roberson famly while Donna Roberson
nmoved, created the opportunity for the Daniels to conmt their
violent attack." 1d. at 9. Wiaters states the officers "had a

duty to provide a degree of safety and protection"” to the

2\WMat ers characterizes Pelosi's inaction as "intentional."
He is not qualified to testify as to Pelosi's state of m nd.
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plaintiffs. 1d. Police have no affirmative constitutional duty
to protect when they have not created the danger; police officers
are permtted to take on "the role of inert spectator to an

unfol ding tragedy," Brown v. G abowski, 922 F.2d 1097, 1116 (3d

Cir. 1990). See generally DeShaney v. Wnebago County Dep’t of

Soc. Servs., 489 U S. 189 (1989). Waters may not testify to his

m st aken view of the officers' duty to the plaintiffs.
As a basis for his conclusion that Staton and Johnson
created an opportunity for the attack to occur, Waters refers to

"counterpunching," a police termto describe a situation where an
assailant calling the police accuses the victim \Waters Report
at 9. Waters contends Staton and Johnson shoul d have been aware
of this strategy; their decision to |eave in |ight of that
experiential know edge and the facts they | earned at the scene
"showed a reckless and callous attitude to [sic] the safety of
plaintiffs, leaving themvulnerable to foreseeable injury."” 1d.
Appl yi ng his experience as a police officer to the facts of this
case, Waters may testify to explain "counterpunching" and state
his opinion that Staton and Johnson shoul d have been aware of
this technique. Under Rule 703, Waters nmay also testify to his
opinion that in |ight of that know edge, the officers acted

reckl essly and carelessly. Wters may not testify to the |egal

BFed. R Evid. 703 pernmits an expert to give opinion
testi nony based on facts or data reasonably relied on by experts
in that field.
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conclusion that the officers exhibited deliberate indifference by
| eavi ng. *

Waters states that "Phil adel phia police officers have an
obligation to run a check on everyone with whom [t hey] cone[]
into contact when they have information that those persons are
wanted." Waters Report at 10. Waters provides no basis for such
an obligation and that testinony is inadm ssible. Wters also
states that in his opinion, based on the information given to the
officers at the scene, they should have checked to see if
warrants or stay-away orders were in effect for the Daniels.
Based on his experience, that opinion is adm ssible.!® He also
states that the officers denonstrated deliberate indifference by
| eavi ng without conducting a background check. Witers may not
testify to that | egal concl usion.

Waters states that the officers' |eaving the scene,

enbol dened the Daniels, who perceived the officers as

providing no safety or protection to the Robersons .

. The Daniels were able to physically attack the Robersons

because they saw no action[] being taken by the police to

stop [theml. The Daniels and their friends did not fear
being arrested or prosecuted since they saw not hi ng

happening to themto deter or stop their behavior [].

Waters Report at 10. Waters is w thout the psychol ogical or

“See supra, note 10.

At trial, Waters "nust explain how [ his] experience |eads
to the conclusion reached, why that experience is a sufficient
basis for the opinion, and how t hat experience is reliably
applied to the facts.” Fed. R Evid. 702 Advisory Commttee
Not es, 2000 Amendments.
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ot her rel evant background or expertise to testify to the state of
m nd of the Daniels or their friends; such testinony is
i nadm ssi bl e.

Wat ers concludes his report with the assertion that the
"[d] efendants' failure to provide protection and safety to the
plaintiffs makes [then] constitutionally liable for plaintiffs’
injuries and damages." This legal conclusion is inadm ssible.
V. SUVVARY JUDGVENT

A. St andard of Revi ew

Summary judgnent is appropriate if there are no genui ne
i ssues of material fact and the evidence establishes that the
moving party is entitled to judgnent as a matter of |law.  See

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). A

def endant noving for summary judgnent bears the initial burden of
denonstrating that there are no facts supporting the plaintiff’s
claim then the plaintiff nust introduce specific, affirmative
evidence there is a genuine issue of material fact. See id. at
322-24. The non-novant nust present evidence to support each
elenent of its case for which it bears the burden at trial. See

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

585-86 (1986). A genuine issue of material fact exists when “the
evidence is such that a reasonable jury could return a verdict

for the non-noving party.” Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986). The court nust draw all justifiable
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i nfferences in the non-novant’s favor. See id. at 255.

B. 81983 Liability of |ndividual Defendants

Plaintiffs claimthat the individual defendants viol ated
their substantive due process rights by failing to protect them
fromthe Daniels famly. Odinarily, a state actor has no
affirmative obligation to protect a person frominjuries caused
by others. DeShaney, 489 U S. at 195-96 (state not |iable for
injury to young child while in his father's custody even if on
notice of |ikelihood of severe injury). However, there is an
exception for a "state-created danger." See id. at 201. If a
state actor creates the danger that causes harmto an individual,

that individual may recover. See Kneipp v. Tedder, 95 F.3d 1199,

1205, 1211 (3d Cir. 1996). See also Morse v. Lower Merion School

Dist., 132 F.3d 902, 907 (3d G r. 1997); Cannon v. City of

Phi | adel phia, 86 F. Supp.2d 460, 465 (E.D. Pa. 2000)(Brody, J.).
A plaintiff nust prove four elenents to recover for harm
from danger created by the state: (1) the harm caused was
foreseeable by the state actor and fairly direct; (2) the state
actor's conduct "shocks the conscience"; (3) there existed sone
relati onship between the state and the plaintiff; and (4) the
state actor used state authority to create an opportunity that
ot herwi se woul d not have existed for the harmto occur. Kneipp,

95 F.3d at 1208; NMark v. Borough of Hatboro, 51 F.3d 1137, 1152

(3d Gir. 1995).

1. For eseeabl e and Direct Harm
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a. Plaintiffs v. Staton and Johnson

Staton and Johnson were expressly asked to remain at the
scene on Septenber 23, 1997, because plaintiffs believed they
were in danger. Staton and Johnson |left the scene even though
they were not responding to another call. Al plaintiffs were
foreseeable victins of an attack by the Daniels and their friends
and the harmthat resulted after the officers left was direct.
Summary judgnent cannot be granted in favor of Staton and Johnson
on this prong.

b. Plaintiffs v. Pel osi

i Rober son

Wth regard to defendant Pel osi, Roberson has evi dence that
the harm was foreseeable and direct; Pelosi was made aware of
threats nade to Roberson by the Daniels and he did nothing to
prevent this harm Instead of effecting the arrests of the three
Daniels, he informed the Daniels of the warrants issued agai nst
them but held the arrest warrants that had been issued.
Def endants, for the purposes of sumrary judgnent, concede that
Pel osi's actions resulted in the Daniels' increased harassnent of
Roberson. Additionally, after the first arrest of nenbers of the
Daniels famly (subsequent to their August 6, 1997 assault on
Rober son), Roberson filed a witness intimdation conplaint
because of harassment and threats by the Daniels; a jury could
reasonably infer that Pelosi's inform ng the Daniels of the
arrest warrants issuing on Roberson's witness intimdation
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conplaint additionally angered them and foreseeably increased
the risk of harmto Roberson. Summary judgnent cannot be granted
in Pelosi's favor with regard to Roberson's clains agai nst him
for this reason

ii Co-Plaintiffs

Pel osi was not aware of threats to the other plaintiffs; the
harm t hey suffered m ght have befall en anyone with Roberson at
the time of the assault, but Pel osi could not have clearly
foreseen that these particular individuals would be wth Roberson
at the tine of the assault and harned by the Daniels. See Mrk,
51 F.3d at 1153 (state-created danger theory did not apply
because hiring a firefighter who set fire to plaintiff's business
was not an "act[] by the state . . . leaving a discrete plaintiff
vul nerable to foreseeable injury.") (enphasis added).

Co-plaintiffs' clains do not establish this el enent.

Summary judgnent will be granted with regard to the co-
plaintiffs' 81983 clai ns agai nst Pel osi .
2. Mens Rea
The standard for liability is conduct that "shocks the

consci ence. " See County of Sacranmento v. Lewis, 523 U S. 833,

847 (1998) (police officers held not |iable for the death of a
suspect they pursued in a high-speed chase because the officers
did not intend to harmthe suspects; their conduct did not "shock

t he conscience")(quoting Collins v. Harker Heights, 503 U S. 115,

128 (1992)); Mller v. City of Philadel phia, 174 F.3d 368, 376
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(3d Cir. 1999)(social worker's decision to examne plaintiff's
children, leading to a renoval order, upon a day care personnel's
report that child abuse was suspected did not shock the
conscience). "[B]ecause state-created danger is a subset of
substantive due process, Lewis and MIller require that, in a
state-created danger case, the actions of the state actor nust
shock the conscience to trigger liability." Cannon, 86 F
Supp. 2d at 4609.

What "shocks the consci ence" depends on the circunstances.

See Mller, 174 F.3d at 375 ("'deliberate indifference that

shocks in one environnent may not be so patently egregious in
anot her,' and the circunstances of each case are critical.")
(internal citation omtted). A key factor is whether the state
actors were acting in a pressurized situation. See id. ("A nuch
hi gher fault standard is proper when a governnent official is
acting instantaneously and nmaki ng pressuri zed deci sions w t hout

the ability to fully consider their risks."); see also Cannon, 86

F. Supp.2d at 470 ("in evaluating whether [an] officer's actions
shock the conscience, [the judge] nust anal yze whet her the
officers . . . were acting in a pressurized situation, inhibiting
their ability to act in a deliberate fashion.").

a. Plaintiffs v. Staton and Johnson

St at on and Johnson's conduct m ght shock the conscience.
There is no evidence Oficers Staton and Johnson were acting in a
pressuri zed situation; there was no urgent need for the officers
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to |l eave after plaintiffs told themwhy they were asking themto
stay. The officers admt that when they left the scene, they
drove around the bl ock to conpl ete sone paperwork.

What was said to the officers when they arrived at
Roberson's house is in dispute. The parties do not agree whether
plaintiffs fully infornmed the officers of the conflict between
Roberson and the Daniels and the prior assault. Defendants
Staton and Johnson admt only that the plaintiffs "inforned
[them] that the Daniels were harassing them. . . and that
Crim nal Conplaints were pendi ng agai nst the Daniels."”

Def endants' Final Pretrial Menorandum at 2, #16; Plaintiffs'

Final Pretrial Menorandum at 4, #16. There is also a dispute
whet her "the Daniels and their friends stood on the opposite side
of the street making threatening gestures the entire tine the
police were speaking to plaintiffs.” Plaintiffs' Menorandumin
Qpposition to Sunmary Judgnent at 4.

What the officers were told while at Roberson's hone on
Septenber 23, 1997 before the assault is inportant in determning
whet her their failure to act shocks the conscience. The materi al
facts in issue prevent granting summary judgnent for defendants
for this reason

b. Rober son v. Pel osi

Pel osi's decision to informthe Daniels of Roberson's
witness intimdation charge and the resultant arrest warrants but
not arrest them m ght "shock the conscience" of the factfinder.
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The decision was not nmade hurriedly in a pressurized situation
and it was nmade in violation of Philadel phia Police Departnent
guidelines. Police Directive 77 (dated May 10, 1982) states that
an attenpt to apprehend the subject of an arrest warrant nust be
made "inmredi ately upon obtaining the warrant." Thereafter, an
attenpt to arrest nust be nade "at | east once a week" and the

of ficer making the attenpt nust "docunent each attenpt;" the

Directive explicitly states that "[maxi mumefforts [shoul d] be
made to apprehend []." This protocol was not foll owed. Pelosi
went to the Daniels' hone, informed them of Roberson's conpl ai nt
and the arrest warrants, but did not arrest themat that tinme or
at any tine prior to the Septenber 23, 1997, assault.!® Pel osi
Depo., April, 12, 2000, at 32-33. Summary judgnment will not be

grant ed on Roberson's cl ai magainst Pelosi for this reason.

3. Rel ationship with the State

There nmust be sufficient state contact with the plaintiff so

the harmfromthe defendants' acts was forseeable in a tort

sense. See Mirse, 132 F.3d at 912 (quoting Kneipp, 95 F.3d at
1209 n.22). It is not clear that the plaintiff nust be a

"specific individual [who] has been placed in harnmis way" or
"part of an identifiable and discrete class of persons subject to
harmthe state allegedly has created."” |[d. at 914. "The

ultimate test is one of foreseeability." Id.

%pel osi deni es knowl edge of any police directive regarding
t he execution of an arrest warrant. 1d. at 34.
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a. Plaintiffs v. Staton and Johnson

Stat on and Johnson responded to the Daniels' call on August
23, 1997. Roberson and the co-plaintiffs told them of Roberson's
troubles with the Daniels and requested themto stay and protect
themfromthe Daniels. This created a relationship with the
plaintiffs that entitled themto protection fromthe foreseeable

harm See Kneipp, 95 F.3d at 1209 n. 22 (the requisite

relationship "contenpl ates sonme contact such that the plaintiff
was a foreseeable victimof a defendant's acts in a tort

sense."); Henderson v. City of Phil adel phia, No. Cv. 98-3861,

1999 W. 482305, at *10 (E.D. Pa. July 12, 1999)("[b]ecause
[victims] injuries resulted fromforeseeabl e harm and because
the officers were warned that he may injure hinself in precisely
the same manner he did, [the victinm was clearly a foreseeable

victimof the officers' inaction."). But see Wite v. Gty of

Phi | adel phia, 118 F. Supp.2d 564, 571 (E.D. Pa. 2000)(victimwho

was the subject of a 911 call by third parties was not a

"foreseeable victim' of defendant police officers' inaction "in a
tort sense."). Summary judgnent as to plaintiffs' clains wll
not be granted for this reason.

b. Roberson v. Pel osi

Wth regard to Pelosi, there existed the requisite
rel ati onshi p between hi mand Roberson; Pel osi adnmits Roberson

comuni cated with himabout the Daniels. Pelosi Depo., April 12,
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2000, at 36; Pelosi Depo., January 5, 2000, at 15-16. Pelosi was
aware of her witness intimdation conplaint against them the
arrest warrants for the Daniels he obtained based on her

conpl aint, and her continuing communications with him about the
Dani el s' harassnent; the harmto Roberson was foreseeable.
Summary judgnent will not be granted as to Roberson's 81983

cl ai ns agai nst Pelosi for this reason.

4. State Creation of Opportunity for Harm

a. Plaintiffs v. Staton and Johnson

There is a significant history of conflict between Roberson
and the Daniels famly; there was a prior assault on Roberson by
three nmenbers of the Daniels famly and subsequent harassnent.

It is argued that by |eaving the scene, Staton and Johnson | eft
Roberson and the other plaintiffs in the sane position they woul d
have been in had the officers not been called:? at risk of an
assault by the Daniels.

St at e-creat ed danger has been addressed in a nunber of

1 In Reed v. Gardner, 986 F.2d 1122 (7th Cr. 1993), the
court found that the defendant police officers increased the risk
of a drunk driving accident by renoving a sober driver fromthe
car and | eaving a drunk passenger to drive the car honme, id. at
1125, but if the officers had arrested an inebriated driver and
| eft another inebriated passenger to drive the car, the risk of
an accident would not have increased because the drunk driving
ri sk would have remai ned the same. 1d.

By anal ogy, the officers' decision to | eave the scene after
tal king both to the Daniels and the plaintiffs, left the
plaintiffs no worse off than if the officers had not arrived on
the scene prior to the assault and |l eft because the assault would
have occurred nevert hel ess.
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cases. In Kneipp, the first Third Crcuit case to recogni ze the
state-created danger exception, the police stopped an inebriated
couple, allowed the husband to | eave, detained the wfe but then
failed to escort her hone; she was found | ater that night
unconsci ous at the bottom of an enmbanknent. The court found that
it was "conceivable that, but for the intervention of the police,
[the victim s husband] woul d have continued to escort his wife
back to their apartnent where she woul d have been safe. * * * As
a result of the affirmative acts of the police officers, the risk
of injury to [the victin] was greatly increased."” Kneipp, 95
F.3d at 1209.

Here, there was no affirmative act by Staton and Johnson
greatly increasing the risk of harmto the plaintiffs. Their
decision to | eave (despite having no other calls to which to
respond), placed the plaintiffs in a situation no worse than if
they had not arrived at all. The officers did nothing to alter
an already hostile environnent; while it is disturbing that the
officers chose to do nothing in the face of a clearly acrinonious
and expl osive situation, they did not create that situation and
were under no constitutional duty to intervene or protect.

In Morse v. Lower Merion School Dist., 132 F.3d 902 (3d Cr.

1997), a teacher was killed in a day care center located in a
public high school. 1d. at 904. The assailant entered the
bui | di ng t hrough an unl ocked entrance; he was | ater convicted and
incarcerated in a psychiatric hospital. 1d. 1In an action
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agai nst the school district for creating the dangerous condition
that led to the death, the court found a "dispositive factor" in
state-created danger is "whether the state has in sone way pl aced
the plaintiff in a dangerous position that was foreseeable, and
not whet her the act was nore appropriately characterized as an
affirmative act or omssion." |1d. at 915. The plaintiff did not
nmeet his burden of proving these defendants placed the victimin
harms way. See id. at 916.

Here, harmto plaintiffs could have been foreseen by Staton
and Johnson because they were told of the harassnment by the
Dani el s and the crimnal conplaints pending agai nst them but the
officers did not place the plaintiffs in a dangerous position
t hat woul d not otherw se have existed. The officers' decision to
| eave the scene under those circunstances was negligent, and even
reprehensi bl e, but not violative of the Constitution.

Subsequent case |law reflects that the state-created danger

exception is increasingly nore difficult to prove.'® 1In Estate

18See the recently decided district court cases, Jones v.
Cty of Philadelphia, Gv. No. 00-5569 (E.D. Pa. Jan. 9, 2001),
Wiite v. Gty of Philadelphia, 118 F. Supp.2d 564 (E.D. Pa. 2000)
and Henderson v. Gty of Philadelphia, Cv. No. 98-3861, 1999 W
482305 (E.D. Pa. July 12, 1999). |In Jones, Judge Bartle
di sm ssed a 81983 action alleging that two officers observed
plaintiff pulled froma car, sexually assaulted and robbed, but
failed to intervene or otherwi se come to her aid. In finding
that the officers did not participate in the wongdoing or place
plaintiff in a worse position than if they had not been nearby
(and inert), Judge Bartle declared the officers’ conduct was
“unconsci onabl e” but non-violative of plaintiff’s substantive due
process rights under the Constitution. 1In Wite, Judge Dubois
di sm ssed a 81983 action alleging that officers responding to a
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of Burke v. Mahanoy City et al., 40 F. Supp.2d 274 (E. D. Pa.

1999), aff'd without opinion, 213 F.3d 628 (3d G r. 2000), two

visibly inebriated party-goers approached two police officers,
informed themthat they had been assaulted at a party and
requested the police officers to arrest their assail ants;

whet her the defendant officers had observed the fight and whet her
the two partygoers were respectful to the officers or “angry and

irate”!® was disputed. 1d. at 276-77. One of the nen told their

911 call reporting screans from decedent's apartnent, failed to
force decedent's door, and all owed her assailant the opportunity
to kill her; the judge rejected the plaintiffs' argunent that the
failure to force the door "'caused [decedent's] nurder by giving
the killer the opportunity to hold her hostage and conmt various

crimnal acts which caused her death.'" 1d. at 571 (quoting from
the conplaint). Quoting Burke, the court noted that "[t]he
Oficers in the instant case . . . did not exert any control over

[the decedent's] environnent or interfere with any source of
private assistance. Rather, the Oficers 'sinply let the events
unfold as they stood idly by[].'" Id. at 572. |n Henderson,
Judge Yohn granted sunmary judgnent in favor of defendants in an
action alleging violation of plaintiff's son's Fourteenth
Amendnent rights in failing to prevent himfromjunping out a

wi ndow when the defendants were at his honme to oversee his

i nvol untary conm t nent. Judge Yohn held that the officers did
not create the danger; they "did not 'use[] their authority as
police officers' to change the dangers that [the victinm faced"
and they could not be held liable for "the fact that their
presence increased [the victims] agitation and his desire to
escape." |1d. at *12. These decisions are non-binding on this
court, but are reflective of the increasingly high burden a
plaintiff alleging state-created danger nust neet. Cf. Schieber
v. Gty of Philadelphia, No. Gv. A 98-5648, 1999 W 482310, *4
(E.D. Pa. July 9, 1999)(Shapiro, S.J.)(denying defendants' notion
to dismss plaintiffs' state-created danger action based in part
on defendant officers' exercise of authority preventing third
parties fromattenpting to rescue nei ghbor heard scream ng in her
apartnent and enhanci ng the danger Schi eber faced).

The plaintiff claimed that one of the two nen told the
officers, "If you don't do your job, I'lIl take care of it
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assailants that he was "going to kill [them . . . blow [their]
f'ing heads off." [|d. at 277. Wether the officers were present
to hear this threat was disputed. [|d. Later that night, one of
the two nen returned to the party, shot and killed the
plaintiff's decedent and injured several others. 1d.

The district court cited three Third G rcuit cases, ?° where
the state actors did not "performsonme overt, affirmative act
whi ch created or worsened the dangerous conditions that
eventually led to injury or death." |d. at 281. The court found

that the officers "sinply let the events unfold as they stood

nmysel f." 1d.

2One of these cases was Morse. Also referred to were two
pre-Kniepp cases: D.R v. L.R v. Mddle Bucks Area Vocati onal
Techni cal School, 972 F.2d 1364 (3d Gr. 1992)(en banc) and Brown
V. Grabowski, 922 F.2d 1097 (3d Cr. 1990). In DR, tw female
hi gh school students sued the school for repeated physical,
verbal and sexual nolestation by several nale students in a
uni sex bat hroom and dar kroom whi ch were part of a classroom The
court held, "'[t]he npbst that can be said of the state
functionaries in this case is that they stood by and di d nothing
when suspi cious circunstances dictated a nore active role for
them'" |d. at 1376 (quoting DeShaney, 489 U. S. at 203). 1In
Brown, Deborah Evans' body was found in the trunk of her car. Her
mur derer had previously abducted, threatened and sexually
assaul ted her, after which Evans and her famly related the story
to local police and begged themto file crimnal charges; this
was not done. |d. at 1100. Evans' personal representative,
suing the borough and the police departnent, alleged that "but
for the sloth and cal |l ousness of the departnent in general and of
[one detective] in particular, Evans' death would not have
occurred.” 1d. The court held that the individual officers in
no way "acted to create or exacerbate the danger that [her
nmur derer] posed to Evans, thereby triggering a possible
constitutional duty to assist her . . . ." 1d. at 1116. Noting
that "the role of inert spectator to an unfolding tragedy" is
"extremely disturbing,” the court neverthel ess reversed the
district court's denial of defendants' notion for summary
judgment. 1d.
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idly bye [sic]" and they took no affirmative acts required by
Third Crcuit and Suprene Court case |law. Burke, 40 F. Supp.2d
at 282.

Unli ke Burke, the plaintiffs here were not intoxicated,
visibly or otherw se, when they asked the officers to intervene
on their behalf. |In addition, there is no contention that they
were angry or irate. What is in dispute is whether the Daniels
and their friends were across the street taunting the plaintiffs
as they infornmed Staton and Johnson of their continuing trouble
with the Daniels and the outstanding crimnal conplaint filed
against them As in Burke, the officers' decision to | eave did
not create the danger the plaintiffs faced at the hands (and
bats) of the Daniels and their friends. Summary judgnment will be
granted with regard to Roberson's and co-plaintiffs' 81983 cl ains
agai nst Staton and Johnson.

b. Rober son v. Pel osi

Pelosi's telling the Dani el s about Roberson's conpl ai nt
agai nst themand the arrest warrants resulting fromthat
conpl aint created a foreseeably dangerous situation for Roberson.
Unlike in Brown, where the court held that the individual
officers in no way "acted to create or exacerbate the danger that
[ her murderer] posed to Evans, thereby triggering a possible
constitutional duty to assist her . . . ," Brown, 922 F.2d at
1116, Pel osi did exacerbate a foreseeabl e danger to Roberson.
In Brown, the defendant officers neglected to arrest the eventual

nmurderer. Pelosi did not just fail to arrest; he also arguably
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instigated the assault at issue by aggravating a known

contenti ous situation. See Schi eber, 1999 W 482310, at *4

(denyi ng defendants' notion to dismss plaintiffs' state-created
danger action based in part on defendant officers' exercise of
authority preventing third parties fromattenpting to rescue
decedent heard scream ng in her apartnent and enhanci ng the
danger faced by decedent). Summary judgnent will be denied wth

regard to Roberson's 81983 cl ai m agai nst def endant Pel osi .

C. Muni ci pal Liability?

"Local governing bodies . . . can be sued under 81983 for
monet ary, declaratory, or injunctive relief where . . . the
action that is alleged to be unconstitutional inplenments or
executes a policy statenent, ordinance, regul ation, or decision
officially adopted and pronul gated by that body's officers.”

Monell v. Dept. of Social Servs. of the Gty of New York, 436

U S. 658, 689 (1978). Inadequate police training "nay serve as
the basis for 81983 liability only where the failure to train
anounts to deliberate indifference to the rights of persons with

whom the police cone into contact.” Gty of Canton v. Harris,

489 U. S. 378, 388 (1989). A municipality may be held |iable for

2IAl t hough plaintiffs have alleged two separate counts, one
against Neal in his official capacity, and one against the Gty,
they will be treated as the sane; a clai magainst a (forner)
Police Conmm ssioner in his official capacity is the sane as a
claimagainst the Cty.
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a violation of a plaintiff's constitutional rights even where

there is no individual liability. See Fagan v. Gty of Vineland,

22 F.3d 1283, 1292 (en banc), aff'd in part, 22 F.3d 1296 (3d

Cr. 1994)("If it can be shown that the plaintiff suffered [an]
injury, which anmounts to deprivation of life or liberty, because
the officer was following a city policy reflecting the city
pol i cymakers' deliberate indifference to constitutional rights,
then the Gty is directly |iable under section 1983 for causing a
violation of the plaintiff's Fourteenth Anmendnent rights.").

Plaintiffs allege, without citing any supporting evidence,
that "[i]t is common practice of the Phil adel phia Detective
Bureau to tel ephone the individuals sought under an arrest
warrant to notify themof the warrants and ask themto turn
thenselves into [sic] the assigned detective." Pl.'s Meno. in
Qop. to Summ J. at 41. They further allege that this
"commonpl ace practice and procedure of detectives was a known
policy and procedure in the Phil adel phia Police Departnent, and
fostered a perm ssive attitude toward viol ence agai nst civilians,
particularly violence directed a conplaining witnesses." [d. at
41-42. Wthout a foundation in the record, this allegation
cannot be the basis of liability.

Plaintiffs police practices expert, Joseph C. Waters, wanted
to testify that "defendant Neal, as supervisor and policymaker,
was deliberately indifferent to training and supervising police

of ficers, including defendant officers, Pelosi, Staton and
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Johnson."??2 |d. at 31. Plaintiffs also cite their expert's

| egal conclusion that "[t]he egregious and crimnal conduct to
whi ch [ Roberson] was subjected was a direct and proxi mate result
of the Phil adel phia Police Departnent's gross failure to
adequately train and supervi se nenbers of the departnent.” 1d.
Wthout a factual basis in the record to support the expert

opinion, it cannot be relied upon.

Plaintiffs rely on Bielevicz v. Dubinon, 915 F. 2d 845, 851
(3d Cir. 1990), for the proposition that "the nunicipal policy
causation issue should normally be left to the jury." Pl.'s Meno

at 34. However, plaintiffs have the burden of showi ng that "an
of ficial who has the power to nmake policy is responsible for
either the affirmative proclamation of a policy or acqui escence
inawell-settled custom" Bielevicz, 915 F. 2d at 850. "[P]roof
of the nere existence of an unlawful policy or customis not
enough to maintain a 81983 action [against a nunicipality]. A
plaintiff bears the additional burden of proving that the
muni ci pal practice was the proxi mate cause of the injuries
suffered.” 1d. In order to do this, "plaintiff nust denonstrate
a 'plausible nexus' or '"affirmative |ink' between the

muni ci pality's custom and the specific deprivation of

constitutional rights at issue.” |d.

Plaintiffs have not pointed to any portion of the record

2Pl aintiffs submtted their nmenorandumin opposition to
summary judgnent before they submitted the revised expert report
in which Waters nmkes no such statenent.
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evi denci ng the existence of a custom policy or practice, or a
"pl ausi bl e nexus" between such a custom and the constitutional
harm suffered. They aver, w thout reference to any deposition
testinony or any other docunent, that "[s]upervisors evidenced a
deli berate indifference to the safety of victinwtnesses and
failed to discipline officers for not foll owm ng nandat ed
procedures regarding 'arrest warrants, 'wanted persons' and calls
for protection fromvictimw tnesses, subjects of violence and
harassnment." Pl.'s Menpo. at 35. Because there is no record
evidence to support plaintiffs' assertions, sunmary judgment wl|
be granted in favor of the City and Neal.

D. | mMunity for pendent state clains under the Political
Subdi vision Tort Clains Act, 42 Pa. C.S. A. 88541-8564

Def endants assert that they "enjoy absolute i munity agai nst
[al | pendent state clains, grounded in negligence or otherw se, ]
by virtue of the Political Subdivision Tort Cainms Act, 42 Pa.
C.S.A Section 8541." Def.'s Mot. for Summ J. at 25. That
statute provides governmental immunity "for any damages on
account of any injury to a person or property caused by the act
of the local agency or an enployee thereof or any other person”
with certain exceptions. 42 Pa. C S. A 88541 (West Supp. 2000).
Ei ght exceptions laid out in 88542 of the Act are inapplicable to

plaintiffs' case.?

2The ei ght exceptions are: (1) vehicle liability; (2) care,
custody or control of personal property; (3) care, custody or
control of real property; (4) dangerous conditions of trees,
traffic signs, lights, or other traffic controls, street lights
or street lighting systens under the care, custody or control of
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However, 42 Pa. C. S. A 88550, provides:
In any action against a |ocal agency or enployee thereof for
damages on account of an injury caused by the act of the
enpl oyee in which it is judicially determ ned that the act
of the enployee caused the injury and that such act
constituted . . . actual malice or willful m sconduct, the
provi sions of section[] 85452 . . . shall not apply.
This abrogation of imunity applies only to the governnent
enpl oyees (the officers).?
"[Willful m sconduct neans that the actor desired to bring
about the result that followed, or at |east that he was aware

that it was substantially certain to ensue.” Evans v. Phila.

Transp. Co., 212 A 2d 440, 443 (Pa. 1965) (denying JNOV because

jury could have found willful msconduct on the part of a
not or man who saw an unusual object on the tracks and failed to

stop with sufficient tine to do so). See also Keating v. Bucks

County Water and Sewer Auth., Gv. No. 99-1584, 2000 W. 1888770,

*14 (E.D. Pa. Dec. 29, 2000)(Shapiro, S.J.)(denying summary

judgment on plaintiff's defamati on clai magainst his superiors

the I ocal agency; (5) a dangerous condition of utility service
facilities owned by the |ocal agency; (6) a dangerous condition
of streets owned by the | ocal agency; (7) a dangerous condition
of the sidewal ks owned by the |ocal agency; and (8) the care,
custody or control of animals. 42 Pa. C S. A 88542 (Wst Supp.
2000) .

24Secti on 8545 confers immunity on enpl oyees of |ocal
agencies acting "within the scope of [their] office or duties" to
the sane extent that the | ocal agency itself is imune. 42 Pa.
C. S. A. 88545 (West Supp. 2000).

XThis section of the Act does not waive governnent al
imunity on behalf of the nmunicipality itself. See Dudosh v.
Cty of Allentown, 629 F. Supp. 849, 856 (E.D. Pa.

1985) ("[s] ection 8550 does not waive governmental inmmnity on
behal f of the nunicipal entity itself").
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for nam ng himas a saboteur because their willful m sconduct
abrogated i munity under the Political Subdivision Tort C ains

Act). But see Renk v. City of Pittsburgh, 537 Pa. 68 (Pa.

1994) (police officer could be indemified for assault and battery
and fal se inprisonnent absent a judicial determnation that his

acts constituted "wllful msconduct," because it is inproper to
equate "willful msconduct” with intentional torts; "wllful
m sconduct” was not defi ned).

"[Willful disregard" in the police m sconduct context has
been defined as "m sconduct which the perpetrator recogni zed as

m sconduct and which was carried out with the intention of

achi eving exactly that wongful purpose.” Onens v. Gty of

Phi | adel phia, 6 F. Supp.2d 373, 394 (E.D. Pa. 1998)(granting

summary judgnent on wongful death state |aw clains based on a
finding that plaintiffs did not prove the requisite nens rea to
abrogate defendants' immunity under the Political Subdivision
Tort Clains Act).

For the plaintiffs to survive summary judgnent, they would
have to show that officers Staton and Johnson in | eaving the
scene, knew that to do so was wong and intended that the
Daniels, in the officers' absence, attack Roberson and the co-
plaintiffs. Plaintiffs would need to show that Pel osi, by
inform ng the Daniels of the outstanding arrest warrants intended
themto escalate their reign of terror over Roberson and that he
knew such action was wongful. Plaintiffs have not met their

burden of establishing an exception to the Political Subdivision
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Torts ClaimAct immunity for failure of evidence defendants'
conduct was willful or intentional. Summary judgnent will be
granted on the state tort |aw cl ai ns.

CONCLUSI ON

Defendants’ notion in limne to preclude in whole or in part

the expert testinony of Joseph C. Waters will be granted in part
and denied in part. Wters’ testinony wll be limted to
concl usi ons based on his experience and training; he will not be

permtted to testify to I egal conclusions or speculate as to

ot her parties' states of mnd or what woul d have occurred had
Pel osi arrested the Daniels. He may testify to the content of
police directives as they pertain to Pelosi’s inaction and his
experience that sonme police officers fail to refer arrest
warrants for execution in order to serve themthensel ves and
obtain the associ ated overti ne pay.? Defendants’ notion for
summary judgnent will be granted in favor of defendants Johnson,
Staton, Neal and the GCty. Summary judgnent wll be granted in
favor of Pelosi wth respect to all plaintiffs other than
Roberson on the 81983 clains. Sunmary judgnent will be granted
in favor of Pelosi with respect to all plaintiffs on the pendent

state | aw cl ai ns.

26Because sunmary judgnment will be granted in favor of
Staton and Johnson, the court will not rule on which parts of
Water’s report pertaining to them woul d have been adni ssi bl e.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONNA ROBERSQON, et al . : CIVIL ACTI ON
V.
CI TY OF PH LADELPH A, et al. ; NO. 99-3574
ORDER

AND NOW this 1st day of March, 2001, for the reasons stated
in the foregoing menorandum it is ORDERED:

1. Def endants’ notion in |linmne is GRANTED in part and
DENIED in part. Waters’ may not testify as to | egal concl usions
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or speculate as to other parties' states of mnd or what woul d
have occurred had Pel osi arrested the Daniels. He may testify to
the content of police directives as they pertain to Pelosi’s

i naction and his experience that sone police officers fail to
refer arrest warrants for execution in order to serve them

t hensel ves and obtain the associated overtine pay.

2. Summary judgnent in favor of defendant Pelosi is
CGRANTED with regard to plaintiffs’ Crystal Garrison, Taneka
Rober son, LaTonya Goode, and Hel ene Roberson, both individually
and as a parent and guardi an of Carl eshia Roberson, on their
§1983 cl ai ns.

3. Summary judgnent is DENIED with regard to plaintiff
Donna Roberson's 81983 cl ai m agai nst def endant Pel osi .

4. Summary judgnent in favor of defendants City
of Phil adel phia and former Police Comm ssioner Richard Neal is
CGRANTED with regard to all plaintiffs' clains against them

5. Sunmary judgnment in favor of defendant
Pel osi is GRANTED on all plaintiffs' state |aw cl ai ns agai nst
hi m

6. Summary judgnent with regard to all plaintiffs on al
81983 and state law clains is GRANTED in favor of defendants
St at on and Johnson.

7. The follow ng count remains: Count | (42 U S.C. 81983
-- Deprivation of Fourteenth Amendnent rights) plaintiff Donna
Rober son agai nst defendant Patrick Pel osi.

8. Al'l other parties having been dism ssed, this action
shal | be recapti oned Donna Roberson v. Detective Patrick Pel osi.

S. J.
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