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On Cctober 18, 2000, a jury found Cecil Richardson
guilty of possession of a firearmby a convicted felon, in
violation of 18 U S.C. 88 922(g)(1) and 924(e). At the
sentenci ng today, R chardson's abl e defense counsel interposed a
nunmber of objections to the February 26, 2001 presentence
i nvestigation report (the “PSI”), as well as made a notion for
downwar d departure.

G ven the seriousness of defendant's objections and of the
notion for downward departure, we set forth the constellation of
reasons that led to our inposition of a sentence of 235 nonths.

OBJECTI ONS TO THE PRESENTENCE
| NVESTI GATI ON REPORT AND TO THE SENTENCE CALCULATI ON

Ri chardson first takes the position that his crimnal
hi story category was not properly calculated. He contends that
the fifteen year nandatory m ni nrum does not apply, and that the
proper Guideline range is actually 92-115 nonths, with a

statutory maxi mum of ten years. He reaches this conclusion on



the basis that the proper Quidelines offense |evel here is 26°
(the PSI calculates it as 33 because of the § 924(e) enhancenent)
and that he has in reality 9 crimnal history points for a
Category of 1V, and not a category of VI as the PSI concl udes.

Ri chardson sets forth a nunber of specific objections

to the PSI, nanely:

. Par agr aphs? 18, 20, 48, 49, and 54 are incorrect
because the Arned Career Crimnal Act does not
apply.

. Par agr aphs 21, 22, and 23 should not add cri m nal

hi story points (for his juvenile adjudication)
because juvenil e adjudications wthout a right to
a jury trial are unconstitutional and unreliable.

. Par agraph 23 shoul d add that Ri chardson did not
personally "use or carry" a knife [the probation
of fi cer subsequently nodified the paragraph to
report that the Famly Court records “appear to be
i nconpl ete” on the issue of whether or not he held
t he knife].

'Al t hough Richardson does not object to the rel evant
paragraph, it is not clear why the offense | evel that the
probation officer chose for this offense, prior to taking into
account the career crimnal provisions, is 26 instead of 24. He
cites to U S.S.G § 2K2.1(a)(2), but this provision (which
applies when the defendant has at |east two prior felony
convictions of a crime of violence or a controll ed substance
of fense) only lists an offense | evel of 24.

A note with respect to paragraph nunbers is necessary
here. The papers subnmtted by the Governnment and by Ri chardson
were witten with reference to the original PSI, of which we did
not receive a copy. On February 26, 2001 we received the revised
PSI, which had been revised in response to at | east sone of the
contentions of the parties in their papers. In these revisions,
the probation officer added new paragraphs 4 and 42. Thus, in
exam ning the allegedly defective paragraphs identified by
Ri chardson, we have added one to every identified paragraph
nunmber between 4 and 42 and two to every identified paragraph
nunber above 42 to conpensate for the newy added paragraphs.
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. Par agraph 27 should reflect only nine total
crimnal history, and not twelve, points because
the juvenil e adjudications are unconstitutional
and not reliable.

. Par agr aph 28 should note that Ri chardson was not
on parole at the tine of this offense, as he
"maxed out" his state parole on January 14, 2000
[the calculation of Crimnal H story points that
t he probation officer nakes in the revised report
do not assign any points for a parole status,

i nstead, he assigns two points for Richardson's
bei ng on probation and one point because the

of fense occurred within two years after his

rel ease fromcustody, see PSI {7 28, 29.°3

. Par agr aph 30 shoul d show a total of nine crimnal
hi story points, rather than fifteen, thus the
crimnal history category should be IV, not VI.

. Par agraphs 48 and 49 should not apply 18 U. S.C. §
924(e).

APPLI CATION OF 18 U. S. C
§ 924(e) AND GUI DELI NES CALCULATI ONS

A Def endant ' s Ar gument

In order for the fifteen year nmandatory n ni num
provided by 8§ 924(e), as well as the enhanced Cuidelines offense
| evel provided in U S.S.G § 4B1.4(b), to apply, a defendant nust
have three prior convictions, comritted on occasions different
from one anot her, for serious drug offenses or violent felonies.
Ri chardson does not dispute that his two adult convictions
gqualify as such crines. He argues, however, that none of his
three juvenil e adjudications can count as a third.

Ri chardson contends that the juvenile drug of fense

stated in paragraph 21 is not a predicate under 8 924(e) because

]t would therefore seemthat this objection is noot.
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8§ 924(e)(2)(A) does not include juvenile adjudications as
"serious drug offenses.” He also argues that the juvenile
robbery alleged in paragraph 22 is not a predicate under § 924(e)
because no gun, knife, or destructive device was used or carried.
Ri chardson states that the juvenile robbery alleged in
paragraph 23 is not a predicate under 8 924(e) for three reasons.
First, the records of that offense do not confirm he personally
"used or carried" a knife, and 8 924(e) is not neant to go to the
acts of co-conspirators. Second, he argues that the use of a
juvenile conviction to satisfy the requirenents of 8§ 924(e) is a
vi ol ati on of Due Process under the Fifth and Fourteenth
Amendnent s because juveniles in Pennsylvania do not have a right
to jury trial. Therefore, so the argunent goes, the use here of
Ri chardson's juvenil e adjudications creates an arbitrary result
wWith no justification given the differing goals of the juvenile
and adult crimnal justice systens. Mreover, the case |aw that
found that juveniles have no right to a jury trial is outnoded
(to the extent it wasn't wong in the first place) now that
juvenile convictions are, as we see in this case, used in adult
crimnal sentencings. Lastly, R chardson stresses that the three
"violent felonies" or “serious drug of fenses” were not proved
beyond a reasonabl e doubt at trial and therefore their use to
i ncrease Richardson's sentence violates Apprendi. R chardson
argues that while the fact of the prior convictions does not fal
under Apprendi, whether they are properly characterized as 8§

924(e) predicate offenses is indeed a jury question since it
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requires a consideration of the facts of the underlying
convi ction.

B. Government's Response

Wth respect to whether the juvenile knife-point
robbery, discussed in paragraph 23 of the PSI, qualifies under §
924(e), the Government counters that it gave pre-trial notice of
its intended use of the conviction, which included the assertion
that Ri chardson used the knife.* The Governnent al so argues that
even if Richardson did not hold the knife, his status as a
coconspirator warrants the designation of the crinme as a "violent
felony".

Wth respect to the use of juvenile conviction in
enhancenents pursuant to the Arnmed Career Crimnal Act, such as
those provided in 8 924(e), the Governnent responds that the
statute itself, at § 924(e)(2)(C), expressly permts the use of
juvenil e adjudications as "violent felonies". The Governnent
al so notes that Constitutional challenges to the use of
Pennsyl vani a juvenil e adjudications in crimnal sentencing have
been rejected.

Wth respect to the Apprendi argunent, the Governnent
contends that it is for the court, and not a jury, to determ ne
whet her a given prior conviction neets the requirenents of §

924(e).

“This appears to be some form of an estoppel argunent.
As detail ed bel ow, we need not rely on this in reaching our
finding wth respect to R chardson's sentence.
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Anal ysi s

A Use of the Juvenile Adjudications
in the Calculation of Crim na
H story Category for Guidelines Purposes

Ri chardson does not devote nuch of his argunment to the
specific issue of the use of juvenile adjudications in Guidelines
crimnal history cal culations, but instead focuses nore closely
on the question, discussed below, of their use in the 8§ 924(e)
calculation since it is that provision that ultimtely drives the
fifteen year mandatory m ninum and the increase in offense |evel
to 33.°

As Ri chardson acknow edges, our Court of Appeals has
hel d unanbi guously that the use of juvenile adjudications for the
pur poses of calculating Guidelines crimnal history category is

not a due process violation, United States v. Davis, 929 F.2d

930, 932-33 (3d Cir. 1991); United States v. Bucaro, 898 F.2d

368, 370-72 (3d Cr. 1990). Richardson articulates a claimthat
the use of juvenile adjudications for sentencing purposes is an
equal protection violation where juveniles do not have a right to
ajury trial, and that such use of juvenile adjudications should
be subject to strict scrutiny, but he does not identify any case

law directly on point to support this specific contention.

®n the other hand, the use of the juvenile
adj udi cations in the bare Guidelines calculation is not trivial,
since wthout those adjudications R chardson's crimnal history
category is Ill (nine points), while with themit is Category VI
(fifteen points).



Ri chardson has not made any argunent that would justify
undermning the Third G rcuit precedent identified above which
hol ds that juvenile adjudications can be used in Quidelines
calculations of crimnal history. Therefore, since he has twelve
crimnal history points arising fromthe nature of the prior
convi ctions and adjudi cations, plus two points for being on
probati on, plus one point because this offense was within two
years of his release fromcustody, Ri chardson has a total of
fifteen points and is properly in crimnal history category VI.

B. Wi ch Juveni | e Adj udi cati ons Coul d

Qualify as "Violent Felonies" or
"Serious Drug O fenses" Pursuant to 8 924(e)?

In its pre-trial "notice of prior convictions" for §
924(e) purposes, the Governnent only included the two adult
convi ctions (whose application to 8§ 924(e) Ri chardson does not
di spute) and the last of his juvenile adjudications, which was
for robbery, crimnal conspiracy, theft by unlawful taking, theft
by receiving stolen property, sinple assault, and possession an
instrunment of crinme. The Governnent does not appear to proffer
any argunent that either of Richardson's two earlier juvenile
adj udi cations (the first for drug sales, and the second for a
robbery where no weapon was involved, see PSI 1 21, 22) applies
to § 924(e).

Section 924(e)(2)(C) states, "the term'conviction'
includes a finding that a person has conmitted an act of juvenile

del i nquency involving a violent felony."™ This provision would



seemto effectively provide, by exclusion, that juvenile drug
of fenses do not count for § 924(e) purposes, and therefore the
first of Richardson's juvenile adjudications (recorded at
paragraph 21 of the PSI) is inmterial to 8 924(e).

Moving to consi der whether either of the two robbery
juvenile offenses fall under 8§ 924(e), we observe that 8§
924(e)(2)(B) provides:

the term"violent felony" means any crine
puni shabl e by inprisonment for a term
exceedi ng one year, or any act of juvenile
del i nquency involving the use or carrying of
a firearm knife, or destructive device that
woul d be puni shabl e by inprisonment for such
termif commtted by an adult, that -

(i) has as an el enent the use,

attenpted use, or threatened use of

physi cal force against the person

of another; or

(ii) is burglary, arson, or

extortion, involves use of

expl osi ves, or otherw se involves

conduct that presents a serious

potential risk of physical injury

to another, . . . .

There is nothing in the record to suggest that
Ri chardson's earlier juvenile adjudication for robbery (see
paragraph 22 of the revised PSI) involved the use of a firearm
knife, or destructive device, and therefore it does not fall
under the provisions of 8 924(e). However, Richardson's |ater
robbery juvenile adjudication does involve a robbery at
kni f epoint, and, therefore, on the |anguage of the statute, it
nmeets the characteristics of a "violent felony".

C. Was Ri chardson Hol di ng
the Knife, and Does It Mtter?
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We begin by setting forth what we know about the
kni f epoi nt robbery, which occurred on Cctober 5, 1994 when
Ri chardson was 17. According to the delinquency conplaint the
Assistant District Attorney prepared:

[Wh]il e at Overbrook H. S., 5900 Lancaster

Ave., the deft, in concert with

[an] ot her/others did forcibly take fromthe

Conpl ai ntant, Dawud Harrigan, [hi]s property,

to wit; the defendant demanded noney from

Conpl ai ntant, and then [at] point of knife

did go through the Conplaintant's pocket and

di d take [$40] USC.
Ex. A, Govt. Sent. Mem

This description does not clarify whether it was
Ri chardson hol ding the knife.® In the revised PSI, based on an
exam nation of court records, the probation officer states that
during the robbery the point of the knife pierced the victinis
pocket, but he also states that the Family Court records do not
stat e whet her Ri chardson was hol ding that knife.

Ri chardson's primary argunent on this issue is based on
lenity: since 8 924(e) does not say specifically that co-
conspirators are vicariously |liable for soneone else's "use and

carrying” of a weapon, we mnmust construe the provision in

def endants' favor and find that co-conspirators are not included

®The Governnent argued in its menorandumthat the
| ocution that the defendant "at point of knife did go through”
shows that it was indeed Ri chardson who held the knife, but it is
not at all clear that this really can be logically inferred from
these pidgin notes. At the sentencing hearing this day, the
Governnent retreated fromthe aggressive reading of the record,
in light of the newy discovered police report that shows it was
Ri chardson's acconplice who held the knife.
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in 8 924(e)'s reach. In his argunment, Richardson cites Taylor v.
United States, 495 U. S. 575, 110 S. . 2143 (1990), in which the

Suprenme Court interpreted the neaning of the term"burglary” as
used in §8 924(e). In that case, the Court ultimately decided
that the proper definition was a "generic", or categorical
definition that approximted the definition given in the Mdel
Penal Code and was simlar to a definition of "burglary"
originally witten into 8 924(e) but |later deleted, Taylor, 495
US at 598, 110 S. CG. at 2158. 1In so holding, the Court

rejected, inter alia, using the definition of "burglary" given by

the particular State involved or using the traditional comon | aw
nmeani ng.

Tayl or al so addressed the defendant's claimthat the
rule of lenity demanded that the Court give a narrow definition
to "burglary”". To this the Court answered, "This nmaxi m of
statutory construction [lenity], however, cannot dictate an
i npl ausi ble interpretation of a statute, nor one at odds with the
general ly accepted contenporary neaning of a term" Taylor, 495
U S at 596, 110 S. C. at 2157.

It is unclear how Tayl or -- which, again, R chardson
cites in support of his argunent -- affects our interpretation of

8 924(e)'s reach here. The Supreme Court was seem ngly not
driven by a goal of giving the statute a narrow construction, but
we also note that in the case of the term"burglary" there was a
long history of that word's use in the statute, a history upon

which the Court drew in reaching its conclusion. Turning to the
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guestion before us, the phrase, "involving the use or carrying",
is itself very broad, particularly given its use of the expansive
term"involving". The |anguage of the statute is thus broad
enough to enconpass a juvenile who conducts a robbery in which
sonmeone else is actually holding the knife or firearm |In any
event, there appears no question that it was R chardson who went
t hrough the pockets, and thus he was hardly a passive bystander
to this crime.’

Wth respect to Richardson's lenity argunent, it is
inportant to recall that “[t]he rule of lenity . . . is not
applicable unless there is a grievous anbiguity or uncertainty in
t he | anguage and structure of the Act, such that even after a
court has seize[d] everything fromwhich aid can be derived, it

is still left with an anmbi guous statute.” Chapman v. United

"The Governnent argues that co-conspirators are indeed
hel d accountabl e under 8§ 924(e). The cases it cites in support
of this claimare not controlling because they involve adult, as
opposed to juvenile, offenses. For exanple, the Governnent cites
United States v. Preston, 910 F.2d 81, 86 (3d Cr. 1990), in
whi ch the panel held that a Pennsylvania conviction to conmt
robbery was a predicate "violent felony" for the purposes of §
924(e). The conviction in question was, however, an adult
conviction. This distinction is significant because 8 924(e)
requires that for a juvenile offense to count as a "viol ent
felony” it must nmeet the characteristics required of the adult
crimes (e.g., punishable by nore than one year inprisonnment, has
an el enent the use, attenpted use, or threat of force, etc.) and
it nmust "involv[e] the use or carrying of a firearm knife, or
destructive device". Thus the fact that an adult robbery co-
conspirator falls under 8§ 924(e) does not tell us, necessarily,
about the status of a juvenile who may not have physically
handl ed the firearmor knife. Irrespective of this, though, we
find that the 8 924(e) | anguage itself denobnstrates that a
juvenile co-conspirator |like Richardson falls within the “viol ent
fel on” category.
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States, 500 U. S. 453, 463, 111 S. C. 1919, 1926 (1991)(internal
gquotation marks and citations omtted). W cannot find that he
definition of “violent felony” in 8 924(e) puts us in such a
position, and the rule of lenity is inapplicable to our
interpretation of 8 924(e)'s expansive | anguage.

D. Can Juvenil e Adjudications be Used
As Predicate O fenses Under 8 924(e)?

There can be no question that the statute itself
permts the use of juvenile adjudications, as it specifically
mentions them see 18 U S.C. §8 924(e)(2)(B) & (e)(2)(0O
Ri chardson's challenge to their use here is therefore primarily
Constitutional in nature, and he argues that the use of juvenile
adj udi cations for 8 924(e) purposes of fends Due Process and Equal
Protection under the 5'" and 14'" Amendnents.

As noted above, Richardson's argunent rests on the fact
that juvenile offenders in Pennsylvania have no right to a jury
trial, and that therefore juveniles are treated differently than
adults with respect to future 8 924(e) sentence enhancenents.

Mor eover, Richardson maintains, since the various organs of the
juvenile crimnal justice systemoperate in pursuit of goals such
as rehabilitation, and seek in many respects to place the
Commonweal th as the juveniles' guardian, the juvenile

adj udi cati ons produced by this system assune an arbitrary
character when |later applied to a sentenci ng enhancenent schene.

In connection with this argunent, Ri chardson cites

Chapman v. United States, 500 U S. 453, 111 S. C. 1919 (1991),
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in which the Suprene Court held that the weight of the carrier
mediumis properly included in drug weights for sentencing
purposes. In the course of so holding, the Court rejected the
petitioner's clainms under due process, noting that "a person who
has been so convicted is eligible for, and the court may inpose,
what ever puni shnment is authorized by statute for his offense, so
long as that penalty is not cruel and unusual, and so long as the
penalty is not based on an arbitrary distinction that would
violate the Due Process Clause of the Fifth Anendnent. |In this
context . . . an argunent based on equal protection essentially
duplicates an argunent based on due process."” Chapman, 500 U. S.
at 465, 111 S. . at 1927 (citations omtted).

Chapman woul d thus seemto denonstrate that the
resolution of Richardson's objection here cones down to a
guestion of whether the use in sentencing of juvenile non-jury
adj udi cations, together with adult convictions subject to jury

8

adj udi cation, anmounts to an "arbitrary distinction". Ri char dson

8Not wi t hst andi ng thi s hol di ng, Ri chardson goes on to
argue that we should engage in an equal protection analysis. In
particular, he clains that juveniles who were adjudi cated under
the juvenile justice system should be given hei ghtened protection
because they were adjudicated under a disability; nanely, they
had no right to a jury trial. However, to a large extent this
m sses the point, since it is not those juveniles who are
i npacted, but rather their later adult selves who find thensel ves
up for federal sentencing. Thus, the class that Richardson's
anal ysis would protect is in fact not the juveniles, but the
adul ts who have been found or pleaded guilty to crinmes and where
sentence may turn in part on their juvenile record. H's claim
nmust be that those convicted adults who had juvenile
adj udi cations are positioned differently than those convicted
adults who did not. This does not appear to be arbitrary, nor is

(continued...)
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does not cite any case | aw so hol di ng, and we cannot see how we
can find such arbitrariness here. For exanple, to the extent

that the Third Circuit cases of Bucaro and Davis cited above hel d
unanbi guously that the use of juvenile adjudications is
appropriate in Guidelines calculations, it is unclear why their
application to 8 924(e) would not be equally perm ssible. The
use of juvenile adjudications as a sentenci ng enhancenent

pursuant to 8 924(e) is part of a rational schene, since only

certain, nore serious, juvenile adjudications qualify, cf. United

States v. Inglesi, 988 F.2d 500, 503 (4'" Cir. 1993) (finding

that use of juvenile adjudications for career crimnal
enhancenments wthin the Guidelines schenme pursuant to U.S.S.G 8§
4A1. 2(d) does not offend due process or equal protection because
such use is within a rational sentencing schene).

Al so, although Richardson maintains that the use of the
juvenil e adjudications in sentencing cal cul ati ons does i ndeed
|ead to arbitrary sentences, he does not point to any particul ar
constitutional deficiency in his own juvenile adjudications that
woul d render themarbitrary. As Richardson admts, the Suprene
Court has held that a defendant's ability to constitutionally
chal l enge 8§ 924(e) predicate adult convictions is |limted to

t hose chal l enges that raise the issue of the right to counsel,

(... continued)
it at all clear why that fornmer class of convicted adults woul d
deserve hei ghtened protection

It has not escaped our attention that Richardson does
not cite any case law to support his contention that we should
engage in an equal protection analysis.

15



Custis v. United States, 511 U S. 485, 497, 114 S. C. 1732, 1739

(1994); see also United States v. Thomas, 42 F.3d 823, 825 (3d

Cr. 1994) (holding that a defendant can only challenge the
constitutionality of 8 924(e) predicate crinmes at the tine of
sentencing if the challenge involves the right to counsel or if
the applicable statute or Sentencing Guideline provides for such
a challenge). W therefore find that in R chardson's specific
case, as well as nore generally, the use of juvenile
adj udi cations in sentenci ng does not render such sentences
“arbitrary” so as to inply constitutional infirmty.
Notwi t hstanding the imt set forth in Custis on
chal l enges at the tinme of sentencing to the validity of prior
convi ctions, Richardson argues in a slightly different vein that
we may decline to consider the effect at sentencing of any
conviction we feel is "unreliable", in order to ensure that the
sentence conports with the requirenents of Due Process. Wth
respect to this, he argues that the juvenile adjudications are
unconstitutional ® and therefore unreliable and should be
di sregarded at a | ater sentencing. R chardson does not cite any

cases in which a court has explicitly done this.

°I'n so arguing, Richardson seens to be encouraging us
to challenge the validity of Pennsylvania' s non-jury juvenile
justice system |In 1971, the Suprenme Court found that this non-
jury system does not offend the Constitution, MKeiver v.
Pennsyl vania, 403 U. S. 528, 91 S. C. 1976 (1971), and we see no
cause on the facts of this case to reéxamine this well-settled
jurisprudence, much less to rule contrary to it.
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The Governnment correctly observes that Bucaro and Davis
found no constitutional infirmty wth the use of juvenile
adj udications. It also cites to cases fromother circuits
all owi ng the use of juvenile adjudications for Guidelines and §
924(e) enhancenents. In the face of this authority, we cannot
hol d that Ri chardson's juvenil e adjudications, by virtue of their
non-jury nature, were not proper 8 924(e) predicate offenses.

E. That Dirty Word: " Apprendi "

In Apprendi v. New Jersey, 120 S. . 2348 (2000), the

Court held that,

O her than the fact of a prior conviction,
any fact that increases the penalty for a
crime beyond the prescribed statutory maxi num
must be submitted to a jury, and proved
beyond a reasonabl e doubt. Wth that
exception, we endorse the statenment of the
rule set forth in the concurring opinions in
[Jones v. United States, 526 U S. 227, 119 S
C. 1215 (1999)]: "[I]t is unconstitutiona
for alegislature to renmove fromthe jury the
assessnment of facts that increase the

prescri bed range of penalties to which a
crimnal defendant is exposed. It is equally
clear that such facts nust be established by
proof beyond a reasonable doubt.' 526 U. S. at
252-53, 119 S. . 1215 (opinion of Stevens,
J.); see also id., at 253, 119 S. C. 1215
(opinion of Scalia, J.).

Apprendi, 120 S.Ct. at 2362-63.

Chi ef Judge Becker has identified two steps in the
i nqui ry Apprendi nandat ed:

A court nust first determ ne the "prescribed
statutory maxi nrum’ sentence for the crinme of
whi ch the defendant was convicted and assess
whet her the defendant's ultinmate sentence
exceeded it. If it did, the court nust

consi der the second-order Apprendi question:
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whet her the enhanced sentence was based on
"the fact of a prior conviction.”" If it was,
then the sentence is constitutional. |If it
was not, then the sentence is
unconstitutional.

United States v. Mack, 229 F.3d 226, 238 (3d G r. 2000) (Becker,

C.J. concurring)(footnote omtted). 1In a footnote, Chief Judge
Becker stated that it was unclear to himhow |ong the first part

of this test would obtain, since it depended on Al nendarez-Torres

v. United States, 523 U. S. 224, 118 S. C. 1219 (1998), a

deci sion on which Apprendi itself cast doubt.

In any event, Mack addressed circunstances simlar to
what we face here: a defendant was sentenced under the felon-in-
possessi on statute and his sentence was increased under the
provi sions of 8 924(e) because he had at |east three prior
"violent felonies" or "serious drug offenses”. The panel
decision did not directly address any Apprendi inplications that
are material to Richardson's case; however, Chief Judge Becker's
| ong concurring opinion did, and we will therefore discuss it at
some | engt h.

I n going through the two-step anal ysis, Chief Judge
Becker first concluded that the 8 924(e) enhancenent does indeed
i ncrease the maxi num sentence for the offense. Absent the §
924(e) enhancenent, the maxi mum penalty for being a felon in
possession is ten years, 18 U. S.C. 8§ 924(a)(2); however, the
maxi mum penalty after the § 924(e) enhancenent is applied is life
i nprisonnment, Mack, 229 F.3d at 239 (citing Custis, 511 U S. at
487) .
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Chi ef Judge Becker rejected the reasoning' that
because the Arned Career Crimnal Act itself increased the felon-
I n- possessi on sentence for those defendants who had commtted
three prior crinmes neeting the 8§ 924(e) standards, the "statutory
mexi munl’ for being a felon in possession was therefore actually
life, since the enhancenent was built into the statute. Chief
Judge Becker argued that this reasoning was the sane as was built
into the New Jersey sentencing standard that the Apprendi Court
had rejected, Mck, 229 F.3d at 239-40. Chief Judge Becker al so
rejected the rhetorical theory that 8 924(a)(2) inplicitly
i ncorporated the 8 924(e) standards, so that the enhancenents
m ght be said to "determ ne" but not "increase" the possible
sent ence.

After concluding that application of 8 924(e) does
i ndeed i ncrease the maxi num sentence, Chief Judge Becker went on
to discuss whether it was a "fact of prior conviction" that had
i ncreased Mack's sentence. In Mack's case, this inquiry invol ved
two distinct parts. Mack had received two enhancenents, the §
924(e) enhancenment for prior convictions, and a separate
enhancenent for possessing a firearmin connection with a crine
of violence. Wth respect to the second enhancenent, the
district court applied it on the basis of an uncharged shooting
i nvol ving the defendant, which Chief Judge Becker felt raised
substanti al questions under Apprendi.

YWhich he felt was inplicitly endorsed by the Mack
panel opi ni on.
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On the other hand, Chief Judge Becker felt that the §
924(e) enhancenent was non-problematic, at |east for now, on the

basis of Al nendarez-Torres. Notably, no party in Mack had

guestioned that the defendant had in fact been convicted of at
| east three violent felonies, so the precise question that
Ri chardson has now pl aced before us was not before that panel.

We therefore ook to Al nendarez-Torres for guidance.

I n Al nendarez-Torres, the Suprene Court considered the

situation of an alien charged with reentering the country w thout
perm ssion, having previously been deported. The statute

aut hori zed a maxi num sentence of two years for the crine, but
anot her section of the statute stated that the maxi num penalty
was increased to twenty years if the initial deportation was
subsequent to a conviction for comm ssion of an aggravated
felony. The Court held that the increase in sentence based on
the prior conm ssion of an "aggravated felony" was part of a
penal ty provision, and was not a necessary el enent of the

of fense. The Court noted that "the relevant statutory subject
matter is recidivism That subject matter - prior conm ssion of
a serious crinme - is as typical a sentencing factor as one m ght
i magi ne," 523 U. S at 230, 118 S. C. at 1219. On the other

hand, Al nendarez-Torres did not appear to discuss a specific

situation where the defendant challenged the categorization of
his prior crime; rather, the defendant there sinply clainmed that
t he conviction should have been put before a jury. |In nmaking its

deci si on, however, the Court discussed an earlier case, MMIIlan
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v. Pennsylvania, 477 U S. 79, 106 S. C. 2411 (1986), in which
the Court had upheld a Pennsylvania statute which all owed a judge
to i npose a mandatory mni num sentence if he found that a
sentencing factor of "visibly possessing a firearnt was net,

Al mendarez-Torres, 523 U. S. at 242, 118 S. C. at 1230

(di scussing M 11l an).

Ri chardson's claimhere is that what is at issue is not
the fact of his prior conviction, but rather the circunstances
and situations surrounding that crinme: nanely, whether or not his
crime involved the use or carrying of a knife. Based on the case
| aw di scussed above, we think that the question of what the Court
of Appeals would do with this is actually rather close.

On the other hand, given the law as it now stands,

particularly given A nendarez-Torres's reference to McMIllan, we

nmust concl ude that the designation of a crinme as a "viol ent

fel ony" pursuant to the statutory definition in 8 924(e) is
sonething for us, and not for the jury. It is not at all clear
how this could be otherwi se, since placing this in a jury's hands
woul d put district courts in the position of holding mni-trials
regarding the facts of old cases each tine the Governnment sought
to prosecute under 8§ 924(e). At a mininmum such an enterprise

woul d overthrow the jurisprudence of cases |ike Taylor v. United

States, supra, which in our viewis sinply unthinkable. ™ On the

"Taking Taylor's inquiry as an exanple, it is possible

that five Justices of the Suprene Court would have us admt,
e.g., the Model Penal Code as a candidate for the jury's decision
(continued...)
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| ogi c of Apprendi, however, we are indeed nmaking, as Ri chardson
contends, what anmpunt to factual findings about the circunstances
of these past crines, and this is particularly vexing in this
case because the record fromthe juvenile conviction is to a
certain extent anbi guous on the nmatter. Nonetheless, this is our
call to make, and as discussed above, we find that R chardson's
juvenile adjudication for robbery qualifies as a “violent felony”

under 8§ 924(e).

1. MOTION FOR DOMWARD DEPARTURE

Ri chardson clains that his crimnal history point
assignnent, and in particular his identification as an arned
career crimnal, overrepresents the seriousness of his crimna
history and the |ikelihood that he will commt further crines.

Ri chardson argues that his entire past crim nal
“career” occurred in a very narrow tinefrane. He contends that
his conviction history started with a juvenile arrest on June 29,
1994 (for selling crack) and ended with an arrest on February 26,
1996 (for aggravated assault on a police officer and drug sales).
Thus, the total tinme span for the five offenses that have been
included in the PSI -- three juvenile (one drug and two robbery)
and two adult (one drug and one aggravated assault plus drugs) --
actually occurred over less than two years. As Richardson puts

it, "M. R chardson is twenty three years old. His prior

H(. .. continued)
as to what definition of burglary to apply??
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crimnal history of 'convictions' represents |ess than 10% [ of ]
his [ife. |In other words over 90% of M. Richardson's existence
on this planet was conviction free." Def.'s Mem at 9.

Ri chardson urges that in light of this, plus his age and the fact
that none of his prior offenses involved a gun, a downward
departure i s warranted.

The CGovernnment maintains that R chardson in fact has a
hi story of repeated assaultive behavior. This is reflected not
only in his sentences follow ng juvenile adjudications and adult
convictions, but also in his history of assaultive behavior

inside the penal institutions where he has been pl aced.

Anal ysi s

Section 5H of the Guidelines identifies, in a non-
exhaustive |list, various defendant characteristics and provi des
policy statenments as to whether these can properly be considered
i n deciding whether to depart fromthe GQuidelines. In Koon v.

United States, 518 U. S. 81, 116 S. C. 2035 (1996), the Suprene

Court discussed departures in general, noting:

If the special factor is a forbidden factor,
the sentencing court cannot use it as a basis
for departure. |If the special factor is an
encouraged factor, the court is authorized to
depart if the applicabl e Guideline does not
already take it into account. |f the special
factor is a discouraged factor, or an
encouraged factor already taken into account
by the applicable Guideline, the court should
depart only if the factor is present to an
exceptional degree or in sone other way makes
the case different fromthe ordinary case
where the factor is present. |If a factor is
unmentioned in the Guidelines, the court
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nmust, after considering the structure and

t heory of both rel evant individual guidelines
and the Guidelines taken as a whol e, decide
whether it is sufficient to take the case out
of the Guidelines heartland. The court nust
bear in mnd the Comm ssion's expectation

t hat departures based on grounds not
mentioned in the Guidelines will be "highly

i nfrequent™.

Koon, 518 U. S. at 95-96, 116 S. . at 2045 (citations and sone
internal quotation marks omtted).

Here, Richardson argues that his crimnal history
poi nts overstate his actual crimnal history. Prior to the

Court's decision in Koon, the Third Crcuit held in United States

v. Shoupe, 35 F. 3d 835 (3d Gr. 1994) that where a defendant's
of fense | evel has been augnented by the career offender

provi sion, a sentencing court may depart downward in both the
crimnal history and offense | evel categories under U S . S. G 8§
4A1. 3, which permts a court to depart if the crimnal history
category does not adequately reflect the defendant's crine

hi story, Shoupe, 35 F.3d at 839.

Since U S.S.G 8 4Al.3 discusses the possibility of
departure based on an inadequate reflection of crimnal history,
this history is an "encouraged" factor. ' Under Koon, we
therefore may take it into account if the applicable CGuideline
has not incorporated it.

Section 4A1.3 discusses the possibility that the

crimnal history score may over-represent actual crimnality.

2See also U.S.S.G § 5H1.8 (“A defendant's crimna
history is relevant in determning the appropriate sentence.”).
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“There may be cases where the court concludes that a defendant's
crimnal history category significantly over-represents the
seriousness of a defendant's crimnal history or the |ikelihood
that the defendant will commt further crinmes. An exanple m ght
include the case of a defendant with two m nor m sdeneanor
convictions close to ten years prior to the instant offense and
no ot her evidence of prior crimnal behavior in the intervening
period.” U S S. G 8§ 4A1.3 at 317 (2000). In the Comentary to 8§
4A1. 3, however, the Cuidelines also caution us that sonme young
def endants who have been given lenient treatnent in the past may
actually have crimnal history categories that understate their
true crimnality. Although the Governnment cites to this
provision in arguing that the CGuidelines take into account

Ri chardson's concerns, we cannot see howthis is so, particularly
as there is nothing in the record to suggest that Ri chardson
actually did get any lenient treatnment in the adjudications for
his three juvenile offenses, as each resulted in incarceration
for over sixty days, and each earned himtwo crimnal history
poi nt s.

As di scussed above, Richardson's argunent here is that
his crimnality has really only occurred wwthin a short tine, and
that he is, for the nost part, |lawabiding. The record belies
this contention.

It appears true that unlike many crim nal defendants we
see, Richardson stayed away fromthe crimnal justice system

until he was seventeen. Unfortunately, once he turned seventeen
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he made up for lost tinme. Wile the three juvenile offenses were
i ndeed tenporally close together, we cannot ignore that they were
three distinct offenses, and that two of themwere for two
separate robberies. |If all three offenses were for |esser
of fenses, we would be nore inclined to side with R chardson. But
that is not what we have here: two of the offenses were for
separate strong-arm robberies, which are nmuch nore troubling
than, say, lowlevel, small-tine marijuana distribution episodes.
Mor eover, Richardson is one who doesn't seemto |earn
his [ esson. Not only did he continue to commt robberies after
he was first convicted for selling drugs (but before his juvenile
trial occurred), but less than ninety days after he was rel eased
fromjuvenile detention he was again arrested for drugs, and a
little over a nonth after that he assaulted a police officer
while the officer was trying to arrest him again for drugs.
Finally, days after he finished three years in prison,
Ri chardson was picked up on this gun charge. A reasonable
inference fromthis would be that the only reason Ri chardson
hasn't continuously commtted crines since the age of seventeen
(he is now twenty-three) is because he was jailed for nuch of

that tinme.

W note in passing, as the Government does, that
Ri chardson's record in juvenile detention (placed into seclusion
for attenpted assault) and at the Federal Detention Center (once
disciplined for failing to follow orders, once disciplined for
fighting) al so suggest that he has not |earned howto live with
others even in the reginmented world of jail.
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Mor eover, while Richardson points out that he has not
used firearns in his offenses, there is no gainsaying that his
strong-arm and kni fepoint robberies, not to nention his assault
on a police officer, were violent.

Under the circunstances, the crimnal history category
of VI -- the product of the crimnal history alone, and not of
any "violent offender" status -- does not overstate Richardson's

prior crimnality.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
CECI L RI CHARDSON : No. 00-251
ORDER

AND NOW this 28th day of February, 2001, upon
consi deration of defendant's objections to the Presentence
| nvestigation Report and notion for downward departure, and the
Governnent's response thereto, and after a sentencing hearing
this day, and for the reasons set forth in the acconpanying
Menorandum it is hereby ORDERED t hat:

1. Def endant's objections to Y 18, 20-23, 27, 28,
30, 48, 49 and 54 of the February 26, 2001 Presentence
| nvestigati on Report are OVERRULED, and

2. The notion for downward departure i s DEN ED.

BY THE COURT:

Stewart Dal zell, J.
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