IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY D. OKOKURO : CVIL ACTI ON
V.
COVMONVEALTH OF PENNSYLVANI A

DEPARTMENT COF WELFARE and :
DON JOSE STOVALL : No. 00-2044

VEMORANDUM AND ORDER

J. M KELLY, J. FEBRUARY , 2001
Presently before the Court is a Mdtion for Summary Judgnent
filed by the Defendants, Don Jose Stovall (“Stovall”) and the
Commonweal t h of Pennsyl vani a, Departnent of Public Welfare
(“DPW) (collectively referred to as the “Defendants”). The
Plaintiff, Anthony D. Okokuro (“Okokuro”), filed suit in this
Court, alleging that the Defendants retaliated agai nst himand
di scri m nated agai nst hi m because of his race and nati onal
origin. The Defendants originally responded to the suit by
filing a Motion to Dism ss, which the Court denied. The
Def endants subsequently filed the instant Modtion for Sunmary
Judgnent. For the follow ng reasons, the Mtion for Summary

Judgnent is granted in part and denied in part.

. BACKGROUND

Rel ying on the parties’ stipulations of fact and ot herw se



accepting as true the evidence of the nonnoving party, and all
i nferences that can be drawn therefrom the facts of the case are

as foll ows.

A. The Grard District Ofice, 1992 and 1993

Okokuro worked for DPWas an | nconme Maintenance Worker. In
January, 1992, DPWtransferred Okokuro to its Grard District
Ofice. Okokuro, a United States citizen, is an African-American
mal e of Nigerian origin. Hs wife is white. Gkokuro alleges
that he was the victimof several instances of racial and
national origin discrimnation while working at the Grard
office, nostly at the hands of one of his supervisors, M.
Vernell Gant (“Grant”). Specifically, Okokuro alleges that
Gant: (1) continually referred to his marriage to a white wonan
as an “unfortunate” exanple of “jungle fever”; (2) called himan
“Oreo Cookie”; (3) referred to Okokuro’s wife as “rich white
trash” or a “white man”; (4) told himthat she “likes her coffee
black . . . like her nmen”; (5) raised her dress and showed
Okokuro her thigh; and (6) badgered Okokuro regarding his
citizenship despite her know edge that he was a United States
citizen. okuro, hoping to find a nore agreeabl e work

environment, requested a transfer fromthe Grard office.* After

1 Ckokuro also filed a grievance with his union. Ckokuro
al l eges that he dropped his grievance after the union’s District
Adm nistrator, doria Ham |ton, warned himthat he “woul d regret
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denyi ng Ckokuro’s request twice, DPWfinally granted it and

transferred himto the El mwod District Ofice in January, 1994.

B. The El mwod District Ofice, 1994 through 1996

Okokuro’s mstreatnment only worsened after he arrived at the
El mwod District Ofice. He alleges that he was the victim of
many i nstances of racial and national origin discrimnation,
specifically that: (1) Sandra L. Baytops (“Baytops”), the Incone
Mai nt enance Adm ni strator, repeatedly suggested that he attend a
voluntary AIDS Sem nar because “there are a | ot of AIDS cases in
Africa”; (2) he found a condomthat soneone had anonynously
pl aced in his desk drawer; (3) he found Oreo Cookies that soneone
had anonynously placed in his desk drawer; (4) degrading printed
materials directed at himwere distributed throughout the office;
(5) during an annual evaluation, his supervisor, Catherine Wite
(“White”), questioned how he could afford his new cl othes; (6)
White taunted himby commenting that Gant, fromthe Grard
of fice, had asked about him and (7) the O fice Manager, M.
Col l'ins, asked Okokuro to “produce his drug noney.” Ckokuro al so
clains that enpl oyees harassed hi m because they believed he was a
honosexual . The exact dates of the events at the El mwod office

remai n uncertain.

it” if he followed through with his conplaints. Gkokuro al so
al | eges that she chastised himfor marrying outside his race.

3



Okokuro al so alleges that his supervisor at the El mwod
office, David MIller (“Mller”), verbally abused himon a regul ar
basis. On Septenber 10, 1996, OCkokuro infornmed Baytops that he
was having difficulties with MIler. On Septenber 13, 1996,
Baytops, MIler and Okokuro had a neeting. Toward the end of the
nmeeti ng, Okokuro began taping the conversation with a tape
recorder because he believed the process was unfair. Wen
Bayt ops asked Okokuro to turn off the tape recorder, he did so.
Nevert hel ess, on October 28, 1996, DPW suspended Okokuro for one
day because he had taped the neeting w thout prior permssion or
di scl osure. kokuro appeal ed his one day suspension to the
Pennsyl vania G vil Service Commi ssion, claimng it was the
product of discrimnation. After conducting a hearing, the
Comm ssion found that DPWhad no basis for the suspension, but

al so found that it was not the product of discrimnation.

C. Okokuro’'s Legal d ains Agai nst the Defendants

On Cctober 25, 1996, three days before his one day
suspension and three years after leaving DPWs Grard office,
Okokuro filed a charge of discrimnation with the Equal
Enmpl oynent Qpportunity Comm ssion (“EEOCC'). The EEQOC conpl ai nt
explicitly referred to the alleged discrimnatory conduct at the
Grard office, and to the behavi or of Baytops and White at the

El mwod office; it did not, however, nake any reference to



MIler’s verbal abuse, his resulting one day suspension or
enpl oyees’ calling Ckokuro a honosexual .

After pursuing his admnistrative renedi es, Okokuro filed a
pro se Conplaint in this Court on April 19, 2000. okuro’s suit
nanmes DPWand Stovall, an executive officer of the DPW as
Def endants. Ckokuro filed suit in response to what he consi dered
national origin discrimnation, racial discrimnation,
retaliation, psychological torture and DPWs refusal “to pay ny
medi cal and | egal cost[s] already incurred.” PIf.’s Conpl. § 3;
Plf.”s Am Conpl. T 3.2 His suit does not nention discrimnation
based on sexual orientation, nor does it nmake reference to any
enpl oyee’ s calling hima honosexual. Okokuro seeks both
retroactive and prospective relief in the formof a court order
requiring the Defendants to pay his nedical bills, |egal
expenses, and to “stop black balling” him 1d. ¥ 4. kokuro
bases his claimon Title VI| of the Cvil R ghts Act of 1964
(Title VI1), 42 U.S.C. §§ 2000e-200e-17 (1994). See PIf.’s Resp.
to Def.’s Mot. to Dismss at 1.

The Defendants filed a Mdtion To Dism ss Ckokuro’s clains
based on Pennsylvani a’s El eventh Anendnent sovereign i nmunity.

The Court denied that notion, finding that Okokuro could obtain

2 (Ckokuro filed his first Amended Conpl aint on May 2, 2000,
which alleged retaliation. Okokuro then filed his second Anended
Conpl ai nt on June 27, 2000, for which the court subsequently
granted him|eave. Accordingly, the Court will consider
Okokuro’ s second Anended Conpl ai nt.
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injunctive relief from Stovall and both injunctive relief and
conpensatory damages from DPW The Defendants subsequently filed
the instant Mdtion for Summary Judgnent, which the Court will now

consi der.

1. STANDARD OF REVI EW

Pursuant to Federal Rule of Cvil Procedure 56, a court nust
grant summary judgnent “if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R Cv. P. 56(c). The novant bears
the initial burden of show ng the basis for its notion. Celotex

Corp. v. Catrett, 477 U. S. 317, 323 (1986). If the novant fails

to nmeet this burden under Rule 56(c), its notion nust be deni ed.

| f the novant adequately supports its notion, however, the
burden shifts to the nonnoving party to defend the notion. To
satisfy this burden, the nonnovant nust go beyond the nere
pl eadi ngs by presenting evidence through affidavits, depositions
or adm ssions on file to show that a genuine issue of fact for
trial does exist. 1d. at 324; Fed. R GCv. P. 56(e). An issue
i s considered genuine when, in |ight of the nonnovant’s burden of
proof at trial, the nonnovant produces evidence such that a

reasonable jury could return a verdict against the noving party.



Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). Wen

deci di ng whet her a genuine issue of fact exists, the court is to
bel i eve the evidence of the nonnovant, and nust draw all
reasonabl e inferences in the light nost favorable to the
nonnovant. |d. at 255. Mdreover, a court nust not consider the
credibility or weight of the evidence presented, even if the
quantity of the noving party’s evidence far outweighs that of the

nonnovant . Big Apple BMN Inc. v. BMNof N. Am, Inc., 974 F.2d

1358, 1363 (3d Cir. 1992). Nonetheless, a party opposing sunmary
j udgnent nust do nore than rest upon nere allegations, general

deni al s, or vague statenents. Trap Rock Indus., Inc. v. Local

825, 982 F.2d 884, 890 (3d Gr. 1992).

| f the nonnoving party neets this burden, the notion nust be
denied. |If the nonnoving party fails to satisfy its burden,
however, the court nust enter summary judgnent against it on any
i ssue on which that party will bear the burden of proof at trial.
Celotex, 477 U.S. at 322-23.

Al t hough Ckokuro failed to respond to the Defendants’ Motion
for Summary Judgnent, the Court cannot grant that notion as
uncontested. See E.D. Pa. R Cv. P. 7.1(c). Instead, the Court
is required to conduct its own exam nation of whether granting
sumary judgnent is appropriate. Fed. R Cv. P. 56(e) (“If the
[ nonnovant] does not so respond, sunmary judgment, if

appropriate, shall be entered agai nst the [nonnmovant].”).



1. DILSCUSSI ON

The Defendants advance two argunents in support of their
Motion for Summary Judgnent. First, they argue that clai ns based
on alleged discrimnation at the Grard office are barred by
Title VII"s tinme |imt for filing clains with the EECC. Second,
they contend that clains based on the events at the El mvood
office are barred because Okokuro failed to exhaust his
admnistrative renedies with regard to those clains. The Court

w Il discuss each argunent in turn.

A Title VII's 180 Day Tine Limt

Def endants seek sunmary judgnment on any clains arising out
of events that occurred at the Grard office because they are
ti me-barred. Okokuro, who seeks redress pursuant to Title VII
and did not initially file his claimwth the PHRC, was required
to file his charge wwth the EEOCC within 180 days after the
occurrence of the alleged discrimnatory conduct. See 42 U S.C
8§ 2000e-5(e) (1) (1994). Because Okokuro filed his charge with
the EEOC on Cctober 25, 1996, and the alleged discrimnatory
conduct at the Grard office all took place in 1992 and 1993, any
cl ai m based on conduct at the Grard office appears tine-barred.
Whet her Okokuro may maintain a cause of action based on those

events depends upon whether the 180 day |imt should be equitably



toll ed, or whether Okokuro sufficiently pleaded facts to support

t he application of the continuing violation doctrine.

1. The Equitable Tolling Doctrine

There is no evidence on this record that would justify
equitable tolling of the 180 day Ilimt. Because that limt is
anal ogous to a statute of limtations, it is not a jurisdictional

prerequisite to filing suit. Gshiver v. Levin, Fishbein, Sedran

& Berman, 38 F.3d 1380, 1387 (3d Gr. 1997). It is therefore
potentially subject to equitable tolling. [1d. The doctrine of
equitable tolling may be used to revive tinme-barred clains as a
remedy for a defendant’s wongdoing. 1d. Equitable
considerations for whether tolling is appropriate include, but
are not limted to, whether: (1) the defendant has actively
msled the plaintiff with respect to the plaintiff’s cause of
action; (2) the plaintiff, in sone extraordi nary way, has been
prevented fromasserting his rights; or (3) the plaintiff has
tinmely asserted his rights in the wong forumby m stake. |d.;

School Dist. v. Marshall, 657 F.2d 16, 19-20 (3d Cr. 1981).

The record in this case contains no evidence that OCkokuro
m st akenly pursued his claimin an inproper forum or that the

Def endants m sl ed himregardi ng his cause of action. Although



Okokuro does allege that Aoria Hamlton told himhe would regret
pursuing his clains with the union, this does not anount to the
ki nd of extraordinary prevention that would justify reviving
Okokuro’s cl ai ns agai nst the Defendants. Accordingly, the
equitable tolling doctrine will not revive Okokuro’ s clains based

on conduct occurring at DPWs Grard office.

2. The Continuing Violation Doctrine

Under the continuing violation doctrine, a plaintiff may
pursue a Title VII claimfor discrimnatory conduct that began
prior to the filing period if he can denonstrate that such
conduct was part of an ongoing practice or pattern of

di scrimnation against him West v. Philadelphia Elec. Co., 45

F.3d 744, 754 (3d Cir. 1995). In essence, applying the
continuing violation doctrine nmakes the statute of limtations
run fromthe | ast occurrence of discrimnation rather than the

first. Mller v. Beneficial Mymt. Corp., 977 F.2d 834, 842 (3d

Cr. 1992). To apply the doctrine, a plaintiff nust first
denonstrate that: (1) at |east on discrimnatory act occurred
within the filing period; and (2) the harassnent is nore than the
occurrence of isolated or sporadic acts of intentional

di scrimnations. Wst, 45 F.3d at 754-55. To determ ne whet her
harassment is nerely sporadic and isolated, courts should

consider: (1) the simlarity in character of the violations; (2)
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the continuity and frequency of the violations; and (3) whether
t he harassnent caused a discrete event that triggered the
plaintiff’s duty to assert his rights. |[d. at 755-56.

In the instant case, although Ckokuro did not specifically
pl ead the existence of a continuing violation in either his
i nformal EECC conplaint or his formal Conplaint with the Court,?
he has alleged facts sufficient to justify the application of the
continuing violation doctrine. First, Okokuro has alleged, and
t he Defendants have not chall enged, that acts of discrimnation
did occur within the 180 day filing limt. Second, the alleged
conduct at the Grard office is nore than isolated or sporadic
acts. Rather, Okokuro has alleged frequent discrimnatory
conduct that, because of its simlarity to the conduct at the
El mwod office, constitutes a continuing violation. Accordingly,
the 180 day filing period does not bar Ckokuro’'s clai mbased on
di scrimnation occurring at the Grard office.

B. Fai lure to Exhaust Adm nistrative Renedies

The Defendants ask the Court to enter sunmmary judgnent in

3 Sone courts have held that the doctrine nust be clearly
pl eaded before it can be applied to revive otherw se tine-barred
clains. See MIller v. International Tel. & Tel. Co., 755 F.2d
20, 25 (2d Cr. 1985); Hopson v. Dollar Bank, 994 F. Supp. 332,
337-38 (WD. Pa. 1997); Poveronp-Spring v. Exxon Corp., 968 F
Supp. 219, 226 (E.D. Pa. 1997). Despite those cases, the instant
case involves a pro se plaintiff unfamliar with the Federal
Rul es of Cvil Procedure. Mdreover, this case involves a hostile
wor k environnment claimthat, in the context of the continuing
vi ol ation doctrine, is distinguishable from other enploynent
discrimnation clainms. See, e.qg., West, 45 F. 3d at 755.
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their favor on any clains arising from Ckokuro’ s one day
suspensi on, * his being depicted as a honbsexual, and his
treatnent at the hands of his supervisor, MIller. The gravanen
of their argunent is that OCkokuro failed to exhaust his
adm nistrative renedies for those cl ains because they were never
mentioned in the charge he filed with the EECC

Plaintiffs seeking redress under Title VIl nust generally
exhaust all of their applicable admnistrative renedies by filing

a charge of discrimnation wwth the EEOCC. Wiiters v. Parsons,

729 F.2d 233, 237 (3d Cir. 1984) (per curianm). The limts of the
subsequent federal court action are defined by the scope of that

i nformal EEQCC conplaint. Accordingly, nost plaintiffs nust
specifically raise their clains initially in their informal EEQCC
conplaint. 1d. A plaintiff need not have raised a claimin his
EECC conpl ai nt, however, if “the acts alleged in the subsequent
Title VII suit are fairly within the scope of the prior EEOCC
conplaint, or the investigation arising therefrom” |[d.; see

also Antol v. Perry, 82 F.3d 1291, 1295-96 (3d Cr. 1996). |If

such is the case, the plaintiff may bring a cause of action for
t hose acts even though his infornmal EEOC conplaint failed to

specifically nention them

4 The Court assunmes that the Defendants nean to prevent
Okokuro fromtrying his claimof retaliation. Al though the
Def endants do not say as much, Ckokuro’ s suspension came three
days after he filed his informal conplaint with the EEOC, and
coul d conceivably be the basis of a retaliation claim
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1. Retaliation and Sexual Oientation Discrimnation

In the instant case, Okokuro’s EEQOC conplaint clearly nmade
out a claimfor racial and national origin discrimnation because
Okokuro was all egedly subjected to a hostile work environnent.
The conplaint did not, however, nention retaliation or sexual
orientation discrimnation.® Those clains are clearly outside
the scope of Okokuro’s EECC conpl aint. Moreover, Okokuro has
failed to present the Court with any evidence that those events
were part of any EECC i nvestigation into his charges. |ndeed,
Okokuro has failed to respond to the Defendants’ notion at all.
Because the United States Court of Appeals for the Third Crcuit
has rejected a per se rule that all clains of retaliation are
ancillary to the filing of an EEOC conplaint, the Court is
required to closely scrutinize the record to determ ne whet her

retaliation falls within the scope of the actual EEQOC

i nvestigation. Robinson v. Dalton, 107 F.3d 1018, 1024 (3d Cr.
1996). Okokuro has failed, however, to provide the Court with
any evidence that the EECC s investigation of his clains turned
up evidence of his one day suspension. The Court therefore finds
t hat Okokuro failed to exhaust his adm nistrative renedies for

any claimof retaliation or sexual orientation discrimnation.

> Nor does Ckokuro’'s formal Anmended Conplaint with the
Court make any reference to sexual orientation discrimnation or
his coworkers’ calling hima honbsexual. The Defendants
ostensi bly seek summary judgnment on that clai mbecause Okokuro
enphasi zed those statenments during his deposition.
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Accordingly, he is precluded fromlitigating themnow in federa

court.

2. Raci al and National Oigin D scrinination

Ckokuro’s EECC conplaint explicitly refers to the all eged
di scrim natory conduct of Baytops and Wiite. Such conduct, if
proven, could give rise to liability under Title VIl for racial
and national origin discrimnation. Because Okokuro clearly
referenced these events in his EEOC conpl ai nt, he exhausted his
admnistrative renedies for themand nmay litigate themin federa
court.

Mor eover, the Defendants have failed to present any other
argunent that would prevent Okokuro from bringing a racial and
national origin discrimnation claimagainst themfor this
conduct. The Defendants have not contended that clains prem sed
on that conduct are barred by the 180 day tine limt,® nor have
they chal l enged the sufficiency of the evidence of Ckokuro’'s
discrimnation clains under Title VII's burden-shifting schene.

Accordi ngly, Okokuro may proceed with his clains of racial and

6 The Defendants did conclude that “[a] review of the EECC
charges clearly shows that [Okokuro] raised only the incidents at
the Grard office in 1993, which are tine barred.” Defs.’” Mm
in Support of their Mt. for Summary Judgnent at 7-8. To the
contrary, Ckokuro’s EECC conplaint clearly raised as an issue the
conduct of Baytops and Wite, which occurred at the El mwod
of fice. Because the exact dates on which these events occurred
remai ned unclear, the Court cannot rule as a matter of |aw that
these clains are barred by the 180 day tine limt.
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national origin discrimnation. Ookuro can prem se his claimon
the events that took place at DPWs Grard and El mwod offi ces,
specifically MIler’s abusive treatnent and Ckokuro’s one day

suspension,’ as well as the conduct of Grant, Baytops and Wite.

” The Defendants requested sunmmary judgnent on any claim
based on MIler’s abusive treatnent or Okokuro’s one day
suspension. To the extent that this conduct would give rise to a
claimof retaliation, the Court agrees because Ckokuro did not
exhaust his adm nistrative renedies for such a claim To the
extent that Ckokuro can prove that those events resulted from
di scrim natory ani nus, however, they may give rise to Title VII
liability for racial and national origin discrimnation.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY D. OKCKURO : ClVIL ACTI ON

V.
COMVONVEALTH OF PENNSYLVANI A
DEPARTMENT OF WELFARE and :
DON JOSE STOVALL : No. 00-2044

ORDER

AND NOW this day of February, 2001, in
consideration of the Motion for Summary Judgnent filed by the
Def endants, Don Jose Stovall and the Commonweal t h of
Pennsyl vani a, Departnent of Public Welfare (“DPW) (Doc. No. 16),
it is ORDERED that:
1. Def endants’ Mdtion for Summary Judgnent is GRANTED | N PART.
Judgment is ENTERED in favor of Defendants and agai nst the
Plaintiff on any clains of sexual orientation discrimnation or
retaliation occurring at DPWs El mwod District Ofice.
2. Wth respect to Okokuro's clainms for racial and national

origin discrimnation at DPWs Grard and El mwod offi ces,

Def endants’ Mdtion for Sunmmary Judgnent is DEN ED.



BY THE COURT:

JAMES MG RR KELLY, J.



