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Plaintiffs originally filed suit against the United
States Postal Service (“USPS’) in the Chester County Court of
Common Pl eas all eging violation of the Pennsyl vania Unfair Trade
Practi ces and Consumer Protection Act, breach of contract and
equi tabl e estoppel arising fromUSPS s failure to deliver an
express nmai |l package containing stock option materials on tine.
The USPS renoved the action to this Court based on the Federa

Tort Clains Act, 28 U S.C. 8§ 2679, because the claimis against

an agency of the United States and sounds in negligence.

The parties submtted a joint stipulation of facts, and
each side has noved for summary judgnent. For the reasons set
forth below, we will grant USPS s notion and deny plaintiffs’.

. Facts

On Thursday, August 27, 1998, at about 9:40 a.m M.
Persick went to the Southeastern Regional Ml Facility in Devon,
Pennsyl vania to mail a letter that he needed delivered by noon
t he next day, Friday, August 28. A postal worker suggested that
M. Persick use the USPS s Express Mail service, and, with the
hel p of the postal worker, M. Persick conpleted a USPS Label 11-
B (for Express Mail), packaged the docunents, and paid the



requisite $10.75 fee. M. Persick received a receipt nunbered
EE692198453US.

Al t hough M. Persick told the postal enployee that he
needed the package to be delivered by noon the next day, the
postal worker never nentioned any limts on liability relative to
the Express Mail service. The package was addressed to Anmerican
Home Products in Madi son, New Jersey and contai ned docunentati on
relative to the exercise of 2,200 stock options in Ms. Persick’s
prior enployer, American Home Products. Anerican Hone Products
consi ders stock options exercised on the date the necessary
paperwork is received and considers the exercise price to be the
nmean share price on the day the docunentation is received.

USPS did not deliver the Express Ml package on
Friday, August 28, 1998, when Anmerican Hone Products’ stock had a
nean share price of $55.3822, but delivered it on Mnday, August
31, 1998, when the conpany’s nean share price was $52. 1751. As
the parties have stipul ated, because American Honme Products did
not receive the package on August 28, 1998, the plaintiffs
suffered a financial |oss of $7,055.62.

USPS relies on the Iimtation of liability |anguage

printed on the custoner receipt portion of USPS Label 11-B, ! as

! The upper right quadrant of the Express Ml | abel
states in upper-case, bold letters “SEE REVERSE SI DE FOR SERVI CE
GUARANTEE AND | NSURANCE COVERACGE LIM TS, Conpl. at Ex. B. The
front also provides a nunber to call for tracking information,
id. The reverse side provides, in relevant part, that if the
package is not delivered before the guaranteed tine the next day
“and the mailer files a claimfor a refund, the USPS wll refund
t he postage”, id. at Ex. C. The reverse side also provides that
“[n]o coverage is provided for consequential |osses due to | oss,

(continued...)



well as imunity for the all eged negligent transm ssion of postal
matter under 28 U S.C. § 2680(b).

1. Legal Analysis?

39 U.S.C. 8 409(a) provides, in relevant part, that

“the United States district courts shall have original but not
exclusive jurisdiction over all actions brought by or against the
Postal Service. Any action brought in a State court to which the
Postal Service is a party may be renoved to the appropriate
United States district court...”. Thus, the district courts have

jurisdiction to hear plaintiffs’ clainms against USPS, see Licata

V. United States Postal Service, 33 F.3d 259 (3d Cr.

1994) (hol di ng that plain | anguage of 8§ 409(a) confers

'(...continued)
damage, or delay of Express Mail”, id. Although the USPS
refunded the plaintiffs the $10.75 paid for the Express Mai
service, a clainms appeal manager stated that the “l oss sustained
by [plaintiffs] was an indirect loss as a result of the tine-
sensitive nature of the contents of the article, and is
consi dered consequential in nature; therefore, we cannot honor
your clients’ claimfor indemity”, id. at Ex. A

2 A sunmary judgment notion should only be granted if
we conclude that "there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law," Fed. R Cv. P. 56(c). In a notion for sumrary
j udgnent, the noving party bears the burden of proving that no
genui ne issue of material fact is in dispute, see Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585
n.10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party, see id. at 587. The nere
exi stence of sonme evidence in support of the nonnoving party will
not be sufficient for denial of a notion for summary judgnent;

t here must be enough evidence to enable a jury reasonably to find
for the nonnoving party on that issue, Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 249 (1986). Here, the parties have
stipulated to all of the material facts.
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jurisdiction on district courts, even though it may not establish

a cause of action).

Under 39 U.S.C. 8 409(c), the Federal Tort C ainms Act
(“FTCA") applies to the USPS, but specifically immunizes it from
“any claimarising out of the | oss, m scarriage, or negligent
transm ssion of letters or postal matter”, 28 U S.C. § 2680(h).
Al t hough plaintiffs have cloaked their clains in contract and
unfair trade practices, their dispute arises fromthe USPS s

failure to deliver a package containing tinme-sensitive stock
options on time, which 28 U.S.C. § 2680(b) unanbi guously bars. ?

Plaintiffs cite a Seventh Circuit case, Azar v. United

States Postal Service, 777 F.2d 1265 (7th Cr. 1985), in support

of their claimof equitable estoppel arising fromthe postal
clerk’s failure to nention the limtations of liability on the
reverse of the Express Mail label.* In Azar, the plaintiff had
explicitly asked not one but two postal enployees to insure a
package containing a $7,500 watch, both of whominformed hi mthat
t he package woul d be insured for up to $50,000 automatically, id.

at 1267. The Seventh Crcuit held that the plaintiff’'s reliance

® See Hudak v. United States Postal Service, 1994 W
45134 (E. D.Pa. Feb. 15, 1994)(dism ssing suit against USPS for
its four-day delay in delivering a Priority Miil package under 28
U.S.C. § 2680(b)); Gowarnis v. United States Postal Service, 1988
W. 61741 *2 (E.D.Pa. June 10, 1988)(“While the characterization
of this claimas one for false advertising or failure to warn is
perhaps artful, the ultimte claimof liability remains
m sdelivery...and, therefore, is barred by the FTCA").

* “Est oppel is an equitable doctrine invoked to avoid
injustice in particular cases”, Heckler v. Conmmunity Health
Servs. O Crawford County., Inc., 467 U.S. 51, 59 (1984).
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on the postal workers’ information was reasonabl e and that
estoppel could be applied to Express Miil service, despite that
the Express Mail formdisclosed a $500 maxi mum for nerchandi se,
id. at 1270. Moreover, Azar held that “affirnmati ve m sconduct is
not a requirenent in the unique situation in which a party seeks
to estop the Postal Service fromrelying on Express Mai
insurance limts”, id. at 1271.°

In this Grcuit, parties attenpting to estop a private
party nust establish “that they relied to their detrinent on
their adversary’s m srepresentation and that such reliance was
reasonabl e because they neither knew nor should have known the

adversary’s conduct was m sl eadi ng”, Fredericks v. Conm Ssioner

of Internal Revenue, 126 F.3d 433, 438 (3d G r. 1997). Wen a

party seeks to estop the Governnent, our Court of Appeal s has
i nposed “an additional burden on claimants to establish sone
‘“affirmati ve m sconduct on the part of the governnent

officials’”, id. Al though our Court of Appeals has not addressed

> Wien confronted with similar claims, the First, Fifth
and Ninth Grcuit Courts have, to varying degrees, rejected the
reasoni ng or outcone of Azar, see A.E. Alie & Sons, Inc. v.
United States Postal Service, 897 F.2d 591, 593 (1st GCr.
1990) (“I'n spite of a case such as Azar, where it was found
reasonabl e for a custonmer, who was given an official printing to
the contrary, to rely on the clerk’s interpretation because he
did not have his glasses with him we decline to recognize the
reasonabl eness of relying on the oral representation of a postal
wor ker that a statement on an official receipt is nmeaningless”);
Rider v. United States Postal Service, 862 F.2d 239 (9th Grr.
1988) (hol di ng that absent affirnative m sconduct on the part of
USPS plaintiff cannot proceed under estoppel theory); Moody v.
United States, 783 F.2d 1244, 1247 (5th Cr. 1986) (concl udi ng
that plaintiff’'s failure to ascertain, “in a specific and
affirmati ve manner”, the limtation on the anount of insurance
coul d not support claimof estoppel).
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whet her to create a narrow exception for Express Ml clains, we
need not reach that question.

Under the circunstances of this case, we do not find
that plaintiffs’ reliance was reasonabl e when the postal enpl oyee
failed to describe the limtations of liability that were clearly
referenced on the upper right corner of the Express Mil | abel.

Therefore, any estoppel claimnust fail.



