IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES ZI MVERMAN
ClVIL ACTI ON
: NO. 01-299
V. : (Crimnal No. 97-96-3)
UNI TE STATES OF AMERI CA :

VEMORANDUM ORDER

Petitioner was convicted of Hobbs Act - robbery and use
of a firearmduring a crine of violence. The victim a
Phi | adel phia jewelry store owner, was shot during the robbery and
paral yzed bel ow the chest as a result. Petitioner was sentenced
on Septenber 15, 1998 to 240 nonths of inprisonnent. He
chal I enged the sentence on appeal. It was affirmed on
January 21, 2000.

Petitioner has now filed a "Mtion Pursuant to 28
US. C 8§ 2255." The notion sets forth no cogni zabl e basis
collaterally to attack petitioner's sentence and no specific
requested relief.?

The essence of petitioner's assertions is that
subsequent to the January 21, 2000 affirmance, he "has acquired
new i nformation" and "is currently garnering further informtion"
about crimes commtted by others "which would be helpful in a

downward departure.” He suggests that at the tinme of sentencing,

While this notion was presented by an attorney, the
characterization of the pleading by the review ng habeas clerk as
"extremely sloppy and virtually illiterate"” is not altogether
unwar r ant ed.



the court indicated that "the U S. Attorney should contenplate a
35(b) Modtion," should such information be provided.

In fact, the court determned that even if the
prosecutor had made an oral post-conviction agreenent to file a
8§ 5K1.1 notion in return for substantial assistance, he
reasonably concluded that petitioner had not provided substanti al
assi stance. The court considered such assistance as was provided
in inposing a sentence. The court noted that the prosecutor had
agreed to consider a Rule 35(b) notion if any subsequent
assi stance provided by petitioner was truly substantial. As
petitioner's counsel acknow edged, however, the prosecutor nade
clear that petitioner would bear "a very heavy burden" in
securing such a notion given the heinousness of the offense and
his extraordinary crimnal record. Petitioner has 13 previous
adult felony convictions for various offenses including bank
robbery and arned assault.

Shortly after the instant notion was filed, petitioner
wote to the court asking that the court take no action on this
nmotion but rather defer until "a proper 8 2255 notion" can be
prepared and filed. Petitioner suggests that the instant notion

was filed to avert the one year limtation period in § 2255.2

2Contrary to petitioner's supposition, the court may not
exclude fromthe applicable limtation period the tinme spent by
petitioner in securing private counsel to present a claimfor
hi m



It is one thing to seek |l eave to amend a properly filed
petition and quite another to file a deficient petition as a
tactic to evade or prolong the limtations period. To permt
such a practice would effectively eviscerate the |imtations
period i nposed by Congress in the AEDPA

An inmate may not file an anticipatory claim |nsofar

as petitioner clains entitlenent to sone relief based on "new
information" or information he is "currently garnering," the
§ 2255 |imtations period would run fromthe tine the factual
basis for his claimwas first reasonably discoverable. Also, the
one year limtation for notions pursuant to Fed. R Cv. P. 35(hb)

does not apply to information unknown to a defendant until nore

than a year followng inposition of sentence. See U.S. V.

McDowel |, 117 F.3d 974, 979 (7th Cr. 1997). This nmay arguably
i nclude informati on the val ue of which a defendant was unawar e

during the year followng his sentencing. See U S. v. Mrales,

52 F.3d 7, 8 (1st Gir. 1995).

| nsofar as petitioner predicates a claimon a purported
"agreenent" between his attorney, the prosecutor and the court at
his sentencing, this is belied by the record. The court nerely
noted and the prosecutor confirned that the governnent woul d
eval uat e any subsequent assistance provided by petitioner and
woul d "consider" filing a Rule 35(b) notion if any such

assi stance was deened substanti al .



| f petitioner has a current, viable, legally cognizable
claimfor relief under § 2255, the claimand the constitutional
or legal basis therefor nust be conprehensibly set forth. This
shoul d be done on the form obtainable fromthe Cerk for such
purpose which is designed to facilitate the crafting and
conprehension of 8§ 2255 clainms. |f petitioner believes that he
may eventually qualify for sonme relief, he should proceed if and
when a cl ai m becones ri pe.

ACCORDI NG&Y, this day of February, 2001, ITIS
HEREBY ORDERED that this action is DI SM SSED wi t hout prejudice to
petitioner to file an anended petition on a proper formwthin
thirty days setting forth conprehensi bly any currently cogni zabl e
claimhe w shes to assert and identifying the constitutional or
| egal basis for such claim or to present any appropriate claim

whi ch may subsequently ripen or arise.

BY THE COURT:

JAY C. VWALDMAN, J.



