IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PAUL J. COHEN, ESQU RE, : CIVIL ACTI ON
PAUL J. COHEN, P.C., :
COHEN & ROSS, P.C., and
COHEN & W LLWERTH, P.C
V.

STATE AUTO PROPERTY :
& CASUALTY COVPANY : No. 00-3168

VEMORANDUM ORDER

This case involves an insurance dispute. It arises
froma claimfor property danmage to plaintiffs' place of
busi ness. At |east one plaintiff had an insurance policy with
def endant agai nst such |losses. Plaintiffs filed clains with
def endant which allegedly refused to conpensate them for sone of
the | osses suffered.?

Plaintiffs each have asserted clains for breach of
contract, for bad faith conduct in violation of 42 Pa. C S. A
8§ 8371 and for "punitive damages and | egal fees and costs" under
8§ 8371. Presently before the court is defendant's Mdtion to
Dismiss pursuant to Fed. R Cv. P. 12(b)(6). Defendant contends
that three of the plaintiffs |ack standing to sue, that
plaintiffs have failed to state cogni zable clains for breach of
contract and bad faith, and that all of plaintiffs' clains are

barred by an appraisal provision in the insurance policy.

The court cannot discern fromthe pleadings the precise
rel ati onship between the four plaintiffs.



Dismssal for failure to state a claimis appropriate
only when it appears beyond doubt that a plaintiff can prove no
set of facts to support the claimwhich would entitle himto

relief. See Conley v. G bson, 355 U S. 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d G r. 1984). Such a notion

tests the legal sufficiency of a claimaccepting the veracity of

the claimant's allegations. See Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Gr. 1990); Sturmv. dark, 835 F.2d 1009,

1011 (3d Cir. 1987). A conplaint may be dism ssed when the facts
al l eged and the reasonable inferences therefromare |legally

insufficient to support the relief sought. See Pennsylvania ex.

rel. Zimrerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Gr.

1988) .

Plaintiffs concede in their response that neither Pau
J. Cohen, Esquire ("Cohen") nor Cohen & WIllwerth, P.C
("WIllwerth") is in privity of contract with defendant and thus

nei ther has standing to sue under the policy. See Seasor v.

Li berty Miutual Ins. Co., 941 F. Supp. 488, 494 (E.D. Pa. 1996).

They agree that Counts I, IV, V, VIII, I X and XIl, in which said
parties assert breach of contract, bad faith and punitive damages
clainms, should be di sm ssed.

Def endant argues that Counts Il, VI, X should also be
di sm ssed as Paul J. Cohen, P.C. ("Cohen PC') is not an insured

under the policy at issue. Defendant, however, attached to its



notion a copy of the insurance policy and what appears to be
renewal certificates of insurance nam ng both Cohen PC and Cohen
& Ross, P.C. ("Ross PC') as insureds for the relevant period.?2
Plaintiffs also attach to their response insurance docunents
show ng Cohen PC as the insured during the pertinent period. The
i nsurance docunents submitted by the parties relate to the sane
policy, have the sane renewal dates and reflect identical
liability coverage. The court cannot concl ude beyond doubt that
Cohen PC will be unable to showthat it is an insured under the
policy.

Def endant contends that the breach of contract claimin
Count 11l is not pled adequately even under the |iberal standard
of Rule 8(a). To sustain a cause of action for breach of
contract under Pennsylvania law, a plaintiff nust show the
exi stence of a contract to which plaintiff and defendant were
parties; the essential terns of the contract; a breach of the
duty inposed by contract; and, damages resulting fromthe breach.

See Halstead v. Motorcycle Safety Found., Inc., 71 F. Supp.2d

455, 458-59 (E.D. Pa. 1999); MCabe v. State Farm Mut. Autonvbile

Ins. Co., 36 F. Supp.2d 666, 672 (E.D. Pa. 1999). Plaintiff Ross

PC alleges that it has a valid insurance contract wth defendant,

2The court mmy consider a docunent appended to a notion or
pl eadi ng wi t hout converting a notion to dismiss into one for
summary judgnent. See Pension Benefit Guar. Corp. v. Wite
Consol . Indus., 998 F.2d 1192, 1196 (3d G r. 1993).
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recites verbatimthe essential ternms and all eges that defendant
did not honor its duty fully to pay proceeds to plaintiff under
the insurance policy. Although plaintiff does not literally
state that it suffered danages fromthe breach, it alleges that
defendant failed to pay $48,947 for total business |oss and
$43,909. 83 for extra business expense loss. It is apparent that
plaintiff clains a loss as a result of the alleged breach.

Def endant al so seeks a dism ssal of plaintiffs' clains
of bad faith asserted in Counts V, VI, VII and VI1I. Defendant
suggests that only a total denial of coverage is actionabl e under
8§ 8371. Defendant relies on the w dely-quoted definition of bad
faith under 8§ 8371 as "any frivolous or unfounded refusal to pay

proceeds of a policy." See WIllians v. Nationwide Miut. Ins. Co.,

750 A 2d 881, 887 (Pa. Super. 2000); Bergman v. United States

Aut onobile Ass'n, 742 A 2d 1101, 1106 (Pa. Super. 1999). There

is nothing in this definition that suggests an insurer which pays
any portion of a claimcannot act in bad faith in refusing to pay
the balance of that claim Defendant's reasoning ignores the
remedi al purpose of the statute and the |iberal construction

given to it by the courts. See Krisa v. Equitable Life Assurance

Soc'y, 109 F. Supp. 2d 316, 320 (E.D. Pa. 2000) (& 8371 is a

renedi al statute which should be construed broadly); O Donnell v.

Al lstate Ins. Co., 734 A 2d 901, 906 (Pa. Super. 1999) ("[We

find that the broad | anguage of section 8371 was designed to



remedy all instances of bad faith conduct by an insurer").
Section 8371 has been held to enconpass a broad range

of insurer conduct. See Frog, Switch & Mg. Co., Inc. V.

Travelers Ins. Co., 193 F.3d 742 (3d Gr. 1999) ("bad faith"

i ncludes | ack of investigation and failure to communicate with

insured); Leo v. State Farm Mut. Autonobile Ins. Co., 939 F

Supp. 1186, 1189-92 (E.D. Pa. 1996) (insurer insisted plaintiff
make statenent under oath before offering settlenent and then

offered plaintiff a |low settlenent anount). See also Adans v.

Allstate Ins. Co., 97 F. Supp.2d 657, 658 (E.D. Pa. 2000)

(denying notion to dismss bad faith clai munder Pennsyl vania
Unfair Insurance Practices Act where insurer unreasonably del ayed
insured's claimcausing insured to i ncur expense of unnecessary
arbitration hearing).® At |east one court has deni ed summary
judgnment on a 8 8371 claimwhere an insurer paid plaintiff on
sone clains but denied other clains for additional damage. See

Duffy v. Allstate Ins. Co., 1998 W 470156, *3 (E.D. Pa. Aug. 11

1998) .
Particularly in light of the renedial purpose and broad
application of 8§ 8371, the court cannot accept defendant's

position. To exenpt an insurer which pays any portion of

A court "may look to (1) other cases construing the statute
and the law of bad faith in general; (2) the plain neaning of
terms in statute; and/or (3) other statutes addressing sanme or
simlar subjects"” in evaluating bad faith under 8 8371. MA3A Ins.
Co. v. Bakos, 699 A 2d 751, 754-55 (Pa. Super. 1997).
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proceeds due under a policy while capriciously or unreasonably
wi t hhol di ng the bal ance woul d substantially underm ne the
stat ut e.

Defendant alternatively argues that plaintiffs' failure
to allege that defendant knew it | acked a reasonabl e basis for
deni al of paynent is fatal to plaintiffs' § 8371 clai ns.

Defendant is essentially correct about this elenment of bad faith,
al t hough reckl ess disregard may substitute for know edge. See

Klinger v. State Farm Mut. Autonmobile Ins. Co., 115 F. 3d 230,

233-34 (3d Cir. 1997); Terletsky v. Prudential Prop. & Cas. Ins.

Co., 649 A 2d 680, 688 (Pa. Super. 1994). See also Phillips v.

Nati onwde Mut. Ins. Co., 1996 W 635685, *1 (E.D. Pa. Cct. 31,

1996). Wiile plaintiffs have not explicitly stated that defendant
knew or recklessly disregarded the fact it |acked a reasonabl e
basis to refuse full paynent, this is a clear inference from what
is alleged. Plaintiffs allege several actions by defendant
including a failure to offer a reasonable anobunt to resolve the
claimpresented, all of which were allegedly undertaken in "bad
faith." The term"bad faith" inports know edge or reckless

di sregard. Nevertheless, plaintiffs may wish to anend the

remai ning bad faith clains in Counts VI and VII to allege clearly
t hat defendant knew or recklessly disregarded the fact that it

| acked a reasonabl e basis for its denial of paynents or other

chal I enged actions, and they may do so within ten days. See



Booze v. Allstate Ins. Co., 750 A 2d 877, 880 (Pa. Super. 2000)

(claimproperly dismssed where plaintiff failed to allege
i nsurer knew or recklessly disregarded fact that it |acked
reasonabl e basis for denying paynent).

Def endant al so reads clainms under the Unfair |nsurance
Practices Act ("U PA") into plaintiffs' bad faith counts and asks
that they be dismssed. Plaintiffs respond that they have
asserted no claimunder the U PA but nerely refer to the UPA in
the context of describing bad faith conduct in the § 8371 cl ai ns.

This is not inpermssible. See Parasco v. Pacific Indem Co.,

920 F. Supp. 647, 655 (E.D. Pa. 1996) (court may consider U PA
bad faith provisions in determ ning whether an insurer has
violated § 8371).

Def endant alternatively seeks dism ssal of Count VI for
| ack of privity of contract. The heading of Count VI indicates
that Cohen PC is asserting this claim but the ad dammum cl ause
seeks judgnent in favor of Paul Cohen, Esq. The court assunes
that Count VI is asserted on behalf of Cohen PC. As Count V
contains an identical claimby Cohen individually, Count VI would
ot herwi se be redundant. The court will allow plaintiffs ten days
to amend Count VI to neke clear it is asserted on behalf of Cohen

PC

Plaintiffs acknow edge that Counts I X, X, Xl and Xl



shoul d be dism ssed as duplicative of Counts V, VI, VIl and VIII.
Def endant finally argues that the entire conplaint is
premat ure because an apprai sal clause in the policy requires an
insured to submt to an appraisal before filing a lawsuit. The
apprai sal clause, however, is not mandatory. It only requires
that the parties participate in an appraisal if one party nmakes a
witten demand for an appraisal of a loss. There is no
suggestion that any party nmade a witten demand for an appraisal.
ACCORDI NG&Y, this day of February, 2001, upon
consi deration of defendant's Mttion to Dismss (Doc. # 2), and
plaintiff's response thereto, |IT IS HEREBY ORDERED t hat said
Motion is GRANTED as to Counts I, IV, VIII, IX X X and XI,
and said Mdtion is otherwse DENIED with leave to plaintiffs to
anend Counts VI and VII as discussed herein within ten days.

BY THE COURT:

JAY C. VWALDMAN, J.



