I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WORLDCOM TECHNOLOG ES, | NC. , : ClVIL ACTI ON
et al. :
V.

| NTELNET | NTERNATI ONAL, | NC., :
et al. : NO 00-2284

VEMORANDUM AND ORDER

BECHTLE, J. February , 2001
Presently before the court is defendants Intel net
International, Inc., et al.’s Mtion to Reconsider Defendants’
Motion for This Court to Abstain from Exercising Jurisdiction
Over This Matter; plaintiffs Wrldcom Technol ogies, Inc., et
al.’ s Brief in Qpposition thereto; defendants’ reply to
plaintiffs’ brief; and defendants’ supplenental nmenorandumin

support of its notion. For the reasons set forth below, the

court will deny the notion.

BACKGROUND

Wor | dcom Technol ogi es, Inc. ("Wrldcont) and M
Tel ecommuni cations Corp. (“MCl”) conmmenced this action agai nst
Intel net International, Inc. ("Intelnet") and Associ ated Busi ness
Tel ephone Systens Corp. (“ABTS’) to recover nonies allegedly owed

under contracts for |ong distance tel ecomunications services. !

! MCI Worldcom Inc. (“MC Wrldconi) is the successor
corporation to a 1998 nerger between MC, Wrldcom and ot her
entities. It owns and operates a |long distance tele-
communi cati ons networKk. MCI Worl dcom avers that Intelnet is the
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The Conpl ai nt seeks recovery under theories of breach of
tariff/express contract, quantum neruit and unjust enrichnent.

Pursuant to an agreenent executed in January 1993, MI sold
| ong di stance tel ecommuni cati ons services to ABTS, which then
resold those services to the public. Wrldcomand Intel net
entered a simlar agreenent in March 1998, under which Intel net
resold services provided by Wrldcom Both agreenents stated
that service would be provided pursuant to tariffs filed by M
and Worldcomw th the Federal Conmunications Conmi ssion (“FCC').

This case represents part of a larger dispute between the
parties, which is the subject matter of other suits that have
been consolidated in New Jersey. Thus, the procedural background
of the parties’ legal dispute is rather conplex. The court wll
first discuss the suits filed in New Jersey and New York and then
di scuss the instant case.

A. | nt el net |

In April 1999, Intelnet filed suit against Ml Wrl dcom
and TTlI National, Inc. (“TTlI”). Defendants in that suit renoved
it fromthe Superior Court of New Jersey to the United States
District Court for the District of New Jersey. MCI Worl dcom

asserted counterclains identical to the clains it asserts here. 2

successor and/or alter-ego of ABTS. Because the real parties in
interest are MCI Wrldcom and Intel net, both successor
corporations to the respective nergers between plaintiffs MI and
Wor I dcom and defendants Intel net and ABTS, the court will refer
to plaintiffs as “MCl Wrl dconf and defendants as “Intel net.”

2 Di scovery was conducted in Federal Court in New Jersey
for over a year under the supervision of three different judges.
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Intelnet Int’'l Corp., et al. v. Wirldcom Techs., Inc., et al.,

Cv. No. L-2400-99 (N.J. Super. C. Law Div. filed April 1, 1999)

(“Intelnet 1”). In Intelnet |, Intelnet sued MCI Wbrl dcom for

intentional interference wth business relations and sl ander.
Intel net alleged that MCIl Wbrldcomdesired to sell a tel ephone
calling card plan to Costco, one of Intelnet’s |argest custoners,
but was precluded fromdoing so by the contract between Intel net
and Costco.® Intelnet clains that in order to sell the calling
card plan, M Wrldcomrepeatedly represented to Costco and
other Intelnet custoners that Intel net was about to go out of

busi ness and was not paying its bills, and MCI Wrl dcom

t hreatened to di sconnect service to those custoners if they
continued to honor their agreenents with Intelnet. The follow ng

two cases were consolidated with Intelnet |:

1. The Zeron Suit
In May 1999, Zeron G oup, Inc. (“Zeron”) filed suit agai nst
Worl dcomand TTI in the United States District Court for the
Sout hern District of New York. Zeron asserted clains simlar to
Intelnet’s that arose fromthe sane set of operative facts.
Zeron’s suit was transferred to the United States District Court
for the District of New Jersey, where it was consolidated with

Intelnet 1. Thus, Intelnet I now included as parties: I|ntelnet;

It consisted of interrogatories, requests for adm ssion, and
ext ensi ve docunent production.

3 The parties refer to both “Costco” and “Price Costco.”
It appears to the court that these terns refer to the sane
entity. Hereinafter, the court will refer to both as “Costco.”
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ABTS; MCI Worldcom TTI; and Zeron. In April 2000, Intelnet |

was remanded to state court for |lack of subject matter

jurisdiction over the plaintiffs’ clains. Intelnet Int’'l Corp.,

et al. v. WrldcomTechs., Inc. et al., Gv. No. 99-2273 (D.N.J.

April 10, 2000).
2. Intel net’s Suit Agai nst Costco
Al so, back in Decenber 1998, Intelnet filed suit in the
Superior Court of New Jersey agai nst Costco for breach of the
I nt el net - Costco agreenent, which forns the basis of Intelnet’s

4
| .

clainms agai nst MCIl Worldcomin [ntel net Inntraport (f/k/a

Intelnet) v. Costco v. Wrldcom Techs. and TTI Nat'l, Inc., Gv.
No. L-9572-98 (N.J. Super. C.). |In that case, Costco inpleaded
Worl dcom and TTlI as third-party defendants. |n response,

Wor | dcom asserted counterclai ns against Intelnet that are

virtually identical toits clains in Intelnet I and the instant

case. |In Novenber 2000, the Superior Court of New Jersey

consolidated that case with Intelnet |.

B. The Instant Case: Intelnet 1|1

On May 8, 2000, MCI Worldcomfiled its Conplaint in this

court (“Intelnet 11”). Defendants noved the court to transfer

venue, or, in the alternative, to abstain from exercising

jurisdiction until the disposition of Intelnet I. The notion was

deni ed was deni ed because, inter alia, M Wrldcom submtted a

letter indicating that Intelnet I was closed on the Superior

4 Intelnet refers to this Decenber 1998 New Jersey
| awsuit agai nst Costco as “Intelnet 1I11.”
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Court of New Jersey’s docket. (Order dated COct. 2, 2000). Thus,
it appeared that there was no reason to abstain. Apparently,
however, due to a clerical error, the case nerely had not been

re-opened followng remand. Intelnet | has since been

reinstated, and thus has been an ongoing nmatter since April 1999.
Accordingly, Intelnet asks the court to reconsider the denial of

Intel net’s notion to abstain.

1. LEGAL STANDARD

Whether to grant a Rule 59(e) notion is within the

di scretion of the trial court. Kiewet E. Co. v. L & R Constr.

Co., Inc., 44 F.3d 1194, 1204 (3d Cr. 1995). *“The purpose of a

nmotion for reconsideration is to correct manifest errors of | aw

or fact or to present newy discovered evidence.” Harsco Corp.

V. Zlotnicki, 779 F.2d 906, 909 (3d Cr. 1985). "Because federal

courts have a strong interest in the finality of judgnents,
notions for reconsideration should be granted sparingly.” Cont’]|

Cas. Co. v. Diversified Indus., Inc., 884 F.Supp. 937, 943 (E. D

Pa. 1995). Courts will reconsider an issue only "when there has
been an intervening change in the controlling | aw, when new
evi dence has becone avail able, or when there is a need to correct

a clear error or prevent manifest injustice." NL Indus., Inc. v.

Commercial Union Ins. Co., 65 F.3d 314, 324 n. 8 (3d Cr. 1995).

Mere di ssatisfaction with the court's ruling is not a proper

basis for reconsideration. d endon Energy Co. v. Borough of

G endon, 836 F. Supp. 1109, 1122 (E.D. Pa. 1993).
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I11. DI SCUSSI ON

I ntel net contends that the court should abstain from

exercising jurisdiction pursuant to the Colorado River Doctrine.

See, e.qg. Colorado River Water Conservation Dist. v. United

States, 424 U. S. 800 (1976) (discussing doctrine).

The Colorado River Doctrine permts federal courts to

abstain fromexercising jurisdiction over a dispute in favor of
parall el state proceedings in exceptional circunstances.

Col orado River, 424 U. S. at 817. Unli ke the traditional bases of

abstention that arise fromconcerns of constitutionality or

comty, Colorado River abstention rests on “considerations of

wi se judicial admnistration, giving regard to conservation of
judicial resources and conprehensive disposition of litigation.”

Franklin Mnt Co. v. Candex Int’'l, Inc., GCv. No. 99-4170, 2000

W. 274010, at *7 (E.D. Pa. Mar. 9, 2000) (quoting Colorado River,

424 U.S. at 817); Advanced Rehab Sys., Inc., v. First Star Sav.

Bank, Civ. No. 99-4573, 1999 W 1017062, at *2 (E.D. Pa. Nov. 3,
1999). Because federal courts have a virtually unfl agging
obligation to exercise jurisdiction, the doctrine is very

limted. Ryan v. Johnson, 115 F.3d 193, 195 (3d Cr. 1997).

A. Thr eshol d Requirenent: Parall el Proceedings

As a threshold matter, Colorado R ver abstention is only

appropriate where the federal and state cases are “parallel.”
ld. at 196. Cases are parallel when they involve the sane

parties and clains, or when they are substantially identical,
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essentially identical, or raise nearly identical allegations and

i ssues. Advanced Rehab, 1999 W. 1017062, at *2 (quoting Ryan,

115 F. 3d at 196, and Trent v. Dial Med. of Fla., Inc., 33 F.3d

217, 223 (3d Cr. 1994)). Neither the reversal of roles nor the
presence of additional parties destroys the parallel nature of

the actions. CFl of Ws., Inc. v. Wlfran Agric. Indus., Inc.,

G v. No. 99-1322, 1999 U.S. Dist. LEXIS 16896, at *4 (E. D. Pa.
Nov. 2, 1999) (citing Mbses H. Cone Menmi|l Hosp. v. Mercury

Constr. Corp., 460 U.S. 1, 7 (1983) and Peerl ess Heater Co. v.

Chevron Chem Co., Cv. No. 97-3128, 1998 U. S. Dist. LEXI S 4032,

at *2 (E.D. Pa. Mar. 27, 1998)). 1In the instant case, there is
no di spute that the proceedings here in the Eastern District of
Pennsyl vani a and the proceedings in New Jersey state court are
parallel.

B. The Col orado Ri ver Abstention Test

Col orado River and its progeny set forth six factors for the

court to weigh to determ ne whet her exceptional circunstances
exi st warranting abstention: (1) whether either court has assuned
jurisdiction over any property at issue; (2) the inconveni ence of
the federal forum (3) the avoidance of pieceneal litigation; (4)
the order in which the courts obtained jurisdiction; (5) which
forum s substantive | aw governs the nmerits of the litigation; and
(6) the adequacy of the state forumto protect the parties’

rights. Mses H Cone, 460 U S. at 23; Colorado River, 424 U S

at 818. No single factor is necessarily determ native. Advanced

Rehab, 1999 WL 1017062, at *2. The determ nation does “not rest
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upon a nechani cal checklist, but on a careful balancing of the
inportant factors as they apply in a given case, with the bal ance

heavily weighted in favor of jurisdiction.” Myses H Cone, 460

U S at 16.

In the instant case, the first factor is immaterial as
neither this court nor the Superior Court of New Jersey have
exerci sed control over any property.

The second factor, the inconveni ence of the federal forum
does not favor abstention. Canden is practically a stone’s throw
across the Del aware River fromthis courthouse. The exercise of
jurisdiction by this court will cause, at nost, only m ninal
i nconvenience to the parties. See CFl, 1999 U. S. Dist. LEXIS
16896, at *7 (stating that no i nconveni ence where federal
court house | ocated in Phil adel phia and state courthouse in West

Chester, Pennsylvania); Klaudo and Nunno Enters., Inc. v.

Hereford Assocs., Inc., 723 F. Supp. 336, 346 (E.D. Pa. 1989)

(hol ding that “inconveni ence” factor was neutral where federal
court was in Philadel phia and state court in Cape May County, New
Jersey). Just because the New Jersey forum nmay be nore
conveni ent does not render this foruminconvenient. Franklin
Mnt Co., 2000 W. 274010, at *7.

Third, although abstention would certainly foster the
avoi dance of pieceneal litigation, this factor is not satisfied
by the nere existence of concurrent state-federal l|itigation.
Ryan, 115 F.3d at 198. Rather, this factor is only satisfied

where there exists a strongly articul ated congressi onal policy
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agai nst pieceneal litigation in the specific context of the case

under revi ew. Id.; Spring Cty Corp. v. Am Bldgs. Co., 193 F. 3d

165, 172 (3d Cir. 1999). The Third Crcuit “has expressed strong

di sapproval of lightly granting abstention under Colorado River

to avoid pieceneal litigation.”> Schmidt, Long & Assoc., Inc. V.

Aetna U.S. Healthcare, Inc., Cv. No. 00-3683, 2000 U S. D st.

LEXIS 17355, at *18 (E.D. Pa. Dec. 5, 2000). Intelnet has not
identified any strong congressi onal policy against pieceneal

l[itigation in the context of this case. See Ky. W Va. Gas Co.

v. Pa. Pub. Util. Commin, 791 F.2d 1111, 1118 (3d Cr. 1986)

(denyi ng abstention because defendant had “not pointed to any
Congressional legislation . . . that evinces ‘a tenpering of the
policy of enforcing the plaintiff’s choice of a federal forumin
favor of a policy of avoiding duplicative or inconvenient

l[itigation ") (quoting Harris v. Pernsley, 755 F.2d 338, 345 (3d

For exanple, the Third Crcuit stated that:

[1]f the mere possibility of concurrent state-

federal litigation satisfies Colorado River’s
“pi eceneal adjudication” test, the test becones so
broad that it swallows up the century old principle .

that “the pendency of an action in the state court is
no bar to proceedi ngs concerning the sane matter in the
Federal court having jurisdiction. . . .” Colorado
River, 424 U.S. at 817. If this were the law, it is
difficult to conceive of any parallel state litigation
that would not satisfy the “pieceneal litigation”
factor and mlitate in favor of Col orado Ri ver
abstention. If that is true, then the “virtually
unf | aggi ng obligation of the federal courts to exercise
the jurisdiction given themi . . . would effectively be
evi scerated, a result we cannot presune either the
Suprenme Court or this court to have intended.

Ryan, 115 F.3d at 198.



Cir. 1985)). Thus, although the instant case and the litigation
in the Superior Court of New Jersey “woul d nost appropriately
have been brought as a single suit, the context of the instant
federal action does not inplicate a ‘strongly articul ated

congressi onal policy against pieceneal litigation.”” Schm dt

Long & Assoc., Inc., 2000 U.S. Dist. LEXIS 17355, at *19 (quoting

Ryan, 115 F.3d at 198).

As to the fourth factor, the New Jersey litigation began
wel | before the Conplaint was filed in the instant case, and it
appears that discovery has progressed nuch further in the New
Jersey litigation. However, because this court is confident that
it can establish procedures which m nimze duplication of effort,
particularly with regard to discovery, this factor is entitled to
little weight.

Wth regard to the fifth factor, Intelnet asserts that the
federal question involved in this litigation is nerely based on
the tariffs filed by M Wrldcomw th the FCC, and that
otherwse the litigation is a sinple collection action. Although
the issue is not thoroughly briefed by the parties, it appears
that both federal and state |law nmay be critical to the nerits of

the litigation. See MO Telecomms. Corp. v. Tel econcepts, Inc.,

71 F.3d 1086, 1096 (3d Cir. 1995) (holding that state |aw cl ains
by carrier for collection of unpaid charges for |ong distance
t el ephone service under FCC tariff “arise under” federal law; Oh

v. AT & T Corp., 76 F. Supp. 2d 551, 555-56 (D.N. J. 1999)

(holding that state law clains of, inter alia, breach of
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contract, fraud and negligent m srepresentation grounded upon
rights found in tariff arise under federal law). The presence of
federal issues mlitates agai nst abstention. Ryan, 115 F. 3d at

199 (citing Moses H. Cone, 460 U S. at 26). Furthernore, to the

extent that state law may be critical, “abstention cannot be
justified nerely because a case arises . . . under state |law”
Id. In the instant case, which apparently involves issues of

both state and federal |aw, the presence of state |aw i ssues does
not weigh very heavily in favor of abstention. Intelnet has not
asserted that this case involves an intricate or unsettled
guestion of state law, and due to its routine exercise of
diversity jurisdiction, this court is accustonmed to predicting
how state courts would rule on particular state |aw i ssues.

The sixth factor, adequacy of the state forumto protect the
parties’ rights, is generally only relevant when that forumis
i nadequate. Ryan, 115 F. 3d at 200; CFI, 1999 U S. Dist. LEXIS
16896, at *10. There is no indication that the Superior Court of
New Jersey is an inadequate forum Thus, this factor is
irrel evant.

A careful weighing of these factors |eads the court to
conclude that Intelnet has failed to denonstrate exceptiona

ci rcunstances warranting Col orado River abstention. Accordingly,

the court wll not abstain fromexercising jurisdiction over this

case.

V. CONCLUSI ON
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For the foregoing reasons, the court will deny Intelnet’s
Motion for Reconsideration.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WORLDCOM TECHNOLOG ES, | NC. , : ClVIL ACTI ON
et al. :
V.

| NTELNET | NTERNATI ONAL, | NC., :
et al. : NO 00-2284

CRDER
AND NOW TO WT, this day of February, 2001, upon
consi deration of defendants Intelnet International, Inc., et

al.’s Motion to Reconsider Defendants’ Mdtion for This Court to
Abstain from Exercising Jurisdiction Over This Mtter; plaintiffs
Wor I dcom Technol ogies, Inc., et al.’s Brief in Opposition
thereto; defendants’ reply to plaintiffs’ brief; and defendants’
suppl enental nmenorandum | T IS ORDERED that said notion is

DENI ED.

LOU S C. BECHTLE, J.



