IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECONSTRUCTI VE ORTHOPAEDI C : CVIL ACTI ON
ASSCCI ATES I'l, P.C. :

V.
SPECI ALTY CARE NETWORK, | NC. : 99- 5329

MVEMORANDUM CORDER

J. M KELLY, J. FEBRUARY , 2001
Presently before the Court is a Mdtion to Expand the Scope
of Discovery filed by the Plaintiff, Reconstructive Othopaedic
Associates I, P.C. (“ROA"). ROA filed suit in this Court,
al | egi ng, anong ot her things, breach of contract and fraud.
Magi strate Judge Angell granted Defendant, Specialty Care
Network, Inc. (“SCN'), a protective order that limted discovery
to the literal ternms of certain agreenents between SCN and ROA s
conpetitors. ROA objected to that protective order. The Court
t hen anmended Magi strate Judge Angell’s Order to allow limted
di scovery of the circunstances relating to the “3B" settl enent
agreenent. After conducting that newy permtted discovery, ROA
filed the instant Mdtion to Expand the Scope of Discovery. SCN
opposes that notion. After considering ROA's notion, SCN s
response and matters raised at a hearing on this notion, the
Court requires further briefing before it can properly rule.
ROA al |l eged a breach of the “nost-favored nation cl ause”
(“MFNC’) in its Restructuring Agreenent with SCN. The M-NC

r eads:



In the event that SCN shall within a period
commenci ng on the closing date and endi ng Decenber
31, 1999 close a transaction with an Affiliated
Practice which is substantially simlar to the
restructure transaction contenplated by this
Agreenment (“a Restructuring Transaction”) and,
taken as a whole, the financial ternms of such

ot her Restructuring Transaction are materially
nmore favorable to any Affiliated Practice (and its
Physi ci an Omers) than the financial terns, taken
as a whole, of the restructuring transaction
contenplated by this Agreenent, then in such event
SCN shall nodify the financial terns of this
Agreenent in such manner as SCN shal |l reasonably
determ ne so that the financial ternms of the
restructuring transaction contenplated by this
Agreenment for ROA[] . . . shall be no less
favorabl e, when taken as a whole, than the
Restructure Transaction undertaken with respect to
any other Affiliated Practice.

Restructure Agreenent 8§ 10.15. By its terns, the MFNC coul d
potentially apply to any nunber of agreenents entered into by
SCN. ROA believes that, at nost, twenty of SCN s agreenents
i nplicate the MFNC

SCN opposed broad di scovery in this case because, in part,
of the undue prejudice that would result if it had to produce
docunents concerning twenty agreenments. |In order to bal ance the
unknown nerits of such discovery against the burden on SCN, the
Court initially expanded the scope of discovery to include the 3B
agreenent only. |If such discovery reveal ed information that
warrant ed expanding or limting the scope of discovery, the Court
allowed the parties to file an appropriate notion at such tine.
The Court selected the 3B agreenent because ROA clained to have

evi dence tending to show that the 3B agreenent breached the MFNC
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and because 3B, ROA's | ocal conpetitors, had been the notivation
behind the MFNC in the first place.

After conducting discovery of the 3B agreenent, ROA filed
the instant Motion to Extend the Scope of Discovery. ROCA
contends that the evidence revealed clearly denponstrates a breach
of the MFNC and justifies allow ng discovery of SCN s ot her
simlar agreenents. SCN argues that the 3B agreenent is so
dissimlar to ROA's Restructuring Agreenent that it would not
trigger the MFNC at all, even if it were nore favorable to 3B.
SCN t herefore concl udes that the evidence regarding the 3B
agreenent does not justify allow ng additional discovery in this
case.

Wiile it may be that the 3B settlenent agreenent itself does
not trigger the MFNC, it does not necessarily follow that al
di scovery concerning the alleged breach of the MFNC shoul d be
precluded. At the hearing held on this matter, the parties
focused on the specific issue of whether the 3B agreenent
triggered the MFNC, while ignoring the broader issue of whether,
irrespective of the 3B agreenent, discovery should be expanded.

Before the Court can rule on this matter, it nust know which
agreenents, assumng they were nore favorable than ROA' s
Restructuring Agreenment, would trigger the MFNC. Because only
t hose agreenments woul d support a breach of contract claim

di scovery beyond those specific contracts would be clearly



irrelevant and prejudicial to SCN. Wile the parties have
intimated that only nine of the twenty other agreenents woul d
trigger the MFNC, neither party has provided the Court with a

cl ear explanation as to which agreenent would, or why. |[If the
Court decides to expand the scope of discovery, which it does not
hol d today, it must know which agreenents, if any, would be
suitable for discovery. Accordingly, the Court requires
additional briefing on this notion. It is therefore ORDERED

t hat :

1. On or before February 20, 2001, each party shall submt to
the Court a brief that lists the other agreenents that the party
believes would clearly trigger the MFNC if nore favorabl e than
ROA' s Restructuring Agreenent. The parties shall consider, and
include in their briefs to the extent possible, the follow ng
factors: (a) whether the third party was an “affiliated practice”
as defined in the ROA Restructuring Agreenent; (b) whether the
agreenent was cl osed before Decenber 31, 1999; (c) whether the
agreenent was a settlenent of litigation; (d) whether the
agreenent term nated the existing business relationship or
restructured it; (e) whether the agreenent contained a simlar
MFNC cl ause; (f) whether the agreenent required the third party
to repurchase its assets from SCN;, and (g) any other factor the
party considers relevant. The brief should al so di scuss whet her,

irrespective of the 3B settlenent agreenent, the Court shoul d



al | ow di scovery of any agreenents that would clearly trigger the

MFNC.

BY THE COURT:

JAMES MG RR KELLY, J.



