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In this case, a 62 year old man brings clains of age
discrimnation in connection with his termnation as circul ation

director of the Delaware County Daily Tinmes. W here consider

t he defendants' notion for summary judgnent.

Fact ual Backgr ound?

Plaintiff Wayne Ziegler, who was born on July 2, 1938,
in 1977, after spending the previous seventeen years in various
aspects of the newspaper business, accepted a position with the

Del aware County Daily Tines (the "Daily Tines") as G rculation

Manager. The follow ng year, the Daily Tines pronoted himto the

position of Circulation Director, the position he held until his
termnation twenty years later. As Crculation Director, Ziegler
was in charge of all aspects of the circul ati on departnent,

i ncl udi ng hone delivery, single copy purchases? and

distribution. Ziegler reported directly to the Daily Tines's

Wi le the parties have differences with respect to
some parts of the record, the background facts outlined bel ow are
undi sput ed.

2As from a newsst and.



publisher.® The Daily Tines's publisher was and is Frank Gothie,

who has hel d that position since 1986.
From 1989 until 1998, Goodson Newspaper G oup owned the

Daily Tinmes. |In February or March, 1998, a newspaper broker

contacted the Journal Register Conpany ("JRC') and reported that
t he Goodson Newspaper G oup's papers were for sale. JRCis a
publicly-traded* corporation that ows and operates well over one
hundred newspapers® nationwide. On May 17, 1998, JRC entered
into a contract to purchase the Goodson Newspaper G oup, which

t hen included newspapers in Massillon, Chio, Oneida, New York,

Ki ngston, New York, Ardnore and Pottstown, Pennsylvania, as well

as the Daily Times.® The sale closed on July 15, 1998.

| medi ately follow ng the closing, Ziegler, then sixty

years old, was termnated as G rculation Director of the Daily

At the Daily Tines, the office of publisher is at the
pi nnacl e of the managenent hierarchy; the publisher is
essentially the paper's Chief Executive Oficer.

‘On the New York Stock Exchange.

®Both daily and non-daily. For the sake of clarity,
when in this menorandumwe refer to the Daily Tines, we refer to
t he newspaper for which Z egler worked for twenty-one years,
recogni zing that it was not a separate juridical entity, but only
a division of Goodson Newspaper G oup. See also n. 6, follow ng.

®The actual contract of purchase involved the purchase
of the stock of hol ding corporations, but there is no dispute
that the acquisition anounted to the Journal Register Conpany's
purchase of the Goodson Newspaper G oup, and that the Daily Tines

was anong the papers acquired. See Ex. 5, Pl.'s Mem of Law (an
SEC form 8-K/ A that includes the 57-page Master Agreenent
Governing the sale).



Tinmes. Mchael Starn, then thirty-six years old, replaced him
This action foll owed.

. Procedural History

A Plaintiff's dains

In his Conplaint, Ziegler clains age discrimnation

agai nst the Delaware County Daily Tines, JRC, Robert Jelenic

(JRC s CEO), and WIIliam H gginson (JRC s Vice-President of

Production). Counts 1 (against the Daily Tinmes) and 2 (agai nst

JRC) allege that these firns violated the Age Discrimnation in
Enpl oynent Act (ADEA) and the Pennsyl vania Human Rel ati ons Act
(PHRA) in that their decision to term nate Ziegler was based in
whole or in part on his age. Counts 3 (against Robert Jel enic)
and 4 (against WIIiam Hi gginson) allege that these nen viol ated
the PHRA, and in particular 42 Pa. Con. Stat. Ann. 8 955(e), by
ai ding, abetting, inciting, conpelling, and/or coercing Ziegler's
wrongful age-based term nation, or by obstructing or preventing

peopl e fromconplying with the ADEA or PHRA.

B. Def endant's Mdtion for Summmary Judgnent

After the close of discovery, the defendants’ filed for
summary judgnent as to all counts. Wth respect to Count 2,
def endants argue that JRC was not Ziegler's enployer and
t herefore cannot be held |iable under the ADEA or the PHRA for an
al l egedly discrimnatory enpl oynent action. Wth respect to both

Counts 1 and 2, defendants contend that they have proffered a

Al of whomrepresented by the sane counsel.
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| egitimate, non-discrimnatory explanation for Ziegler's
termnation, and there is no showing that this explanation was a
pretext. Defendants also urge that Counts 3 and 4 are
procedurally barred for failure to exhaust adm nistrative
remedi es, and that, noreover, Counts 3 and 4 fail because there
is no showi ng that Jelenic or Hi gginson in fact aided or abetted

any unl awful discrimnatory practice.

I1l1. Analysis®

A Overvi ew of Enploynent Discrimnation Law

W begin with the | egal structure under which our

anal ysi s nmust progress.

8A summary judgment notion should only be granted if we
conclude that "there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of
law," Fed. R Gv. P. 56(c). 1In a notion for sumary judgnent,
the noving party bears the burden of proving that no genui ne
issue of material fact is in dispute, see Matsushita El ec. |ndus.

Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585 n.10 (1986),
and all evidence nust be viewed in the Iight nost favorable to

t he nonnoving party, see id. at 587. Once the noving party has
carried its initial burden, then the nonnoving party "nust cone
forward with 'specific facts showing there is a genuine issue for
trial,"" Mtsushita, 475 U S. at 587 (quoting Fed. R Civ. P.
56(e)) (enphasis omtted); see also Celotex Corp. v. Catrett, 477
U S 317, 324 (1986) (holding that the nonnoving party nust go
beyond the pleadings to show that there is a genuine issue for
trial).

The nere existence of sone evidence in support of the
nonnovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we must "view the underlying facts and all reasonable
inferences therefromin the Iight nost favorable to the party
opposi ng the notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F. 3d
231, 236 (3d Cr. 1995).




Under the ADEA, it is "unlawful for an
enployer . . . to fail or refuse to hire or
to discharge any individual or otherw se

di scrim nate agai nst any individual with
respect to his conpensation, terns,
conditions, or privileges of enploynent,

because of such individual's age.” 29 U.S. C
§ 623(a)(1). Wwen a plaintiff alleges
di sparate treatnent, "liability depends on

whet her the protected trait (under the ADEA,
age) actually notivated the enpl oyer's

deci sion." Hazen Paper Co. v. Biggins, 507
U S. 604, 610, 113 S. C. 1701 (1993). That
is, the plaintiff's age nust have "actually
played a role in [the enployer's

deci si onnmaki ng] process and had a

determ native influence on the outcone."

| bi d.

Reeves v. Sanderson Plunbing Prods., Inc., 120 S. C. 2097, 2105

(2000).
d ai ns under the ADEA and PHRA® are assessed using the

anal ytical franmework developed for Title VII clains under Price

Wat er house v. Hopkins, 490 U S. 228, 109 S. &. 1775 (1989) and
McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 93 S. C. 1817

(1973) and their progeny, Keller v. Oix Credit Alliance, Inc.,

130 F.3d 1101, 1108 (3d G r. 1997).
Under Price Waterhouse, "if a plaintiff 'shows] by

direct evidence that an illegitimte criterion was a substanti al

factor in the decision,' the burden of persuasion shifts to the

1 n enpl oynent discrinination cases, Pennsylvania
courts utilize the analytical nodel adopted by the United States
Suprenme Court in [ McDonnell Douglas]," Canpanaro v. Pennsylvania

Elec. Co., 738 A .2d 472, 476 (Pa. Super. 1999) (citing Fairfield
Township Volunteer Fire Co. No. 1 v. Commonwealth, 609 A 2d 804,
805 (Pa. 1992)). Pennsylvania courts have also | ooked to Price
Wat er house in assessing clains that a plaintiff has direct

evi dence of discrimnation, Taylor v. Pennsylvania Human

Rel ati ons Commi n, 681 A 2d 228, 232 (Pa. Cmwth. 1996).
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enpl oyer 'to show that the decision wuld have been the sane

absent discrimnation.'" Keller, 130 F.3d at 1113 (quoting Price

Wat er house, 490 U. S. at 276, 109 S. C. at 1804 (O Connor, J.,
concurring)) (enphasis in Keller)?™,

Alternatively, the MDonnell Douglas anal ytic nodel

permts a plaintiff to go forward in the absence of direct

evidence of discrimnation. The MDonnell Dougl as nodel consists

of three steps. "First, the plaintiff nust produce evidence that
is sufficient to convince a reasonable factfinder to find all of
the elenents of a prima facie case,” Keller, 130 F.3d at 1108.

If the plaintiff nakes such a showi ng, we nove to step two. "The
burden of production (but not the burden of persuasion) shifts to
t he defendant, who nust then offer evidence that is sufficient,

if believed, to support a finding that it had a legitinate,

nondi scrimnatory reason for the discharge,” Keller, 130 F.3d at
1108. If the defendant cannot satisfy this burden, we enter
judgnent for the plaintiff. Conversely, if the defendant

satisfies the burden, the presunption of discrimnation created

YW note that after Price Wterhouse was deci ded,
Congress in 1991 anended the Civil Rights Act of 1964 to provide
that an unl awful enploynment practice is established when a
plaintiff shows that "race, color, religion, sex, or nationa
origin was a notivating factor for any enpl oynent practice,” Zubi
v. AT&T Corp., 219 F.3d 220, 224 (3d G r. 2000) (quoting Pub. L.
No. 102-166, 8§ 107(a), 105 Stat. 1071, 1076 (1991)). This
anmendnent therefore rejected the Price Waterhouse "but-for" test
for certain types of discrimnation. However, courts continue to
anal yze age discrimnation clainms under the ADEA using the Price
Wat er house test in the wake of the 1991 anendnents, Arnbruster,
32 F.3d at 778 (addressing an ADEA claim and enploying Price
Wat er house analysis while referring to "a case unaffected by the
Cvil R ghts Act of 1991").




by the prima facie case disappears, Reeves, 120 S. C. at 2106,
and we then proceed to step three. 1In step three, the plaintiff
must submit evidence fromwhich the factfinder could find that
the defendant's allegedly legitinmate reason was a pretext for
di scrimnation, Reeves, 120 S. C. at 2106.

The assessnent of the defendants' notion for summary
judgnent that follows will track these anal ytic steps.

A The Journal Regi ster
Conpany's Status as a Proper Def endant

Bef ore begi nning our discussion of the Price Waterhouse

or McDonnell Douglas franeworks, we nust first address a

t hreshol d question, nanely, whether JRC was Ziegler's enployer
for purposes of liability under the ADEA or PHRA. In their
notion for sunmary judgnent, defendants argue that in order for
JRC to be liable under Count 2, we nust first find that JRC was
Ziegler's enployer, since liability for Ziegler's termnation
under the PHRA or ADEA lies with his enployer. |In response,

Zi egler argues that JRC, as the Delaware County Daily Tines's

corporate parent at the tine Ziegler was term nated, was in fact

Ziegler's enpl oyer ™.

1Zi egl er does not dispute the proposition inherent in
t he defendants' argunment that JRC s liability under the ADEA or
PHRA pursuant to Count 2 can lie only if JRC was Ziegler's
enpl oyer. W observe that 29 U S.C. § 623(a) and 43 Pa. Con
Stat. Ann. 8 955(a) do both specify "enployer™ in prohibiting
di scharge on the basis of age.

We al so observe that 43 Pa. Con. Stat. Ann. 8 955(e)
(the statute that forns the basis for Counts 3 and 4) does bar
"any person, enployer, enploynent agency, |abor organi zation or

(continued...)



Mar zano v. Conputer Science Corp., 91 F.3d 497 (3d Gr.

(... continued)
enpl oye" fromaiding or abetting in discrimnatory practices.
However, to the extent that this mght apply to actions taken by
JRC as a corporate entity (even if it were not Ziegler's enployer
per se) Ziegler has made no such "aid and abet" allegations in
t he Conpl ai nt agai nst JRC pursuant to 42 Pa. Con. Stat. Ann. §
955(e), reserving those charges for Robert Jelenic and WIIliam
Hi ggi nson. Li kew se, Ziegler has presented no argunent what soever
in his briefing related to such a claimagainst JRC. Cf. Dci V.
Commonweal th, 91 F.3d 542, 552 (3d Cir. 1996) (noting that sone
aspects of liability under the PHRA, and particularly liability
under 8§ 955(e) extend beyond that provided for in Title VII).

Simlarly, we also observe that sonme federal courts
have interpreted the phrase "or otherw se discrimnate" contained
in 42 U S.C 8§ 2000e-2(a)(1) to nean that any enpl oyer may be
held Iiable under Title VII for interfering with an enpl oynent
relationship, even if the plaintiff was not actually the enpl oyee
of the defendant, e.qg., Kenether v. Pennsylvania Interscholastic
Athletic Ass'n, No. 96-6986, 1999 W. 1012957 (E.D. Pa. Nov. 8,
1999) at *11 n. 17 (citing cases fromother circuits). The sane
phrase -- "or otherw se discrimnate" -- also appears in 29
US C 8§ 623(a). However, it does not appear that our Court of
Appeal s has adopted this interpretation with respect to Title
VII, see Krause v. Anerican Sterilizer Co., 984 F. Supp. 891, 907
(WD. Pa. 1996) (noting that the Third Crcuit has not explicitly
done so), nuch less with respect to ADEA. In the absence of any
argunent fromthe parties regarding this involved | egal question,
we decline to analyze it or consider it sua sponte.

W take the time to recogni ze these possible, but
evidently eschewed, |legal theories only because Ziegler's claim
agai nst Robert Jelenic, JRC s CEO could suggest that Ziegler
al so mght seek to hold JRC liable as a corporate entity for
ai ding and abetting discrimnation or otherwise interfering in
Ziegler's relationship with the Daily Tinmes. However, as we have
said above, Ziegler raises no clains of "aiding and abetting”
under the PHRA against JRC in the Conplaint, and nmakes no
argunent in his briefs here that JRC s ADEA liability m ght arise
fromanything other than its status as Ziegler's enployer. In
opposition to defendants' sumrary judgnent notion Ziegler argues
solely (in fifteen pages of text devoted to this issue) that JRC
shoul d be considered Ziegler's enployer under the |legal tests we
wi Il discuss in the text below Thus, as the parties, and
particularly the plaintiff, have not presented or addressed any
of these nuances in discrimnation |aw, we consequently are |eft
only to resolve the question outlined in the text: whether JRC
was Ziegler's enpl oyer.




1996) *? addressed the circunstances under which a corporate
parent and one of its subsidiaries can be treated as a single

13 |n

enpl oyer for purposes of enploynent discrimnation |aw
Mar zano, our Court of Appeals essentially analyzed this question
as anal ogous to the question of piercing the corporate veil in
the particular circunstances of enploynent, and | ooked initially
to applicable state | aw' for guidance.

I n Pennsyl vani a'®, there is a strong presunption

agai nst piercing the corporate veil, Mners, Inc. v. Al pine

Equip. Corp., 722 A 2d 691, 694 (Pa. Super. 1998) (citing Lunmax

Indus., Inc. v. Aultman, 669 A 2d 893, 895 (Pa. 1995)).
Pennsyl vani a courts have al so recogni zed'® that there are two

separate types of veil piercing theories: the "alter ego" theory,

2Al t hough Marzano was decided in the context of a
Title VII1 suit, we find it equally applicable to our ADEA
cont ext .

As noted in the margin above, JRC cane to control the
Daily Tinmes by virtue of a transaction in which JRC purchased the
stock of the Daily Tines's parent organi zation. There appears to
be no dispute between the parties on the point that the Daily
Tinmes was a subsidiary of JRC

“I'n Marzano, the applicable state | aw was New
Jersey's.

®The parties do not detail, and it is not inmmediately
apparent fromthe record, where the Daily Tines's corporation --
that is, the holding corporation controlling the Daily Tines that
JRC bought on July 15, 1998 -- is incorporated. W therefore
will default to the application of forumlaw, which has the
advant age of being the state where the Daily Tines conducts its
busi ness. In any event, we cannot see how m nor jurisdictional
differences in corporate veil-piercing | aw would affect our
anal ysi s here.

But not necessarily adopted, as we will note bel ow.
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in which a plaintiff seeks to hold a controlling owner of a
corporation liable, and "single entity" theory, in which a
plaintiff argues that two corporations share conmon ownership and
are in fact operating as a single corporate combine. ! Wth
respect to "alter ego" veil piercing, "factors which may, at
times, justify disregarding the corporate form and hol ding the
sharehol der(s) liable include intermngling of personal and
corporate affairs, undercapitalization, failure to adhere to
corporate formalities, or using the corporate formto perpetrate

a fraud," Commpnwealth v. Vienna Health Prods., Inc., 726 A 2d

432, 434 (Pa. Cmth. 1999). In "single entity" veil piercing,
"two or nore corporations are treated as one because of identity
of ownership, unified admnistrative control, simlar or

suppl enent ary busi ness functions, involuntary creditors, and

i nsol vency of the corporation against which the claimlies,"

Mner's, Inc., 722 A 2d at 695.1®

In addition to |looking to state corporate |aw, the
Mar zano panel | ooked to decisions in other circuits, and quoted

at length from Johnson v. Flowers Indus., Inc., 814 F.2d 978 (4th

Cr. 1987), in which the Fourth GCrcuit held that the presunption

W& note that we have been unable to | ocate any
Pennsyl vani a case di scussing veil piercing in the enpl oynent
di scrim nation context.

W& note that the Mner's, Inc. panel imediately
noted that the "single entity" theory "has yet to be adopted in
Pennsyl vania", Mner's, Inc., 722 A 2d at 695. However, in |ight
of the Marzano hol ding, which appeared to focus on this type of
veil piercing, we will neverthel ess consider these factors.

10



that a corporate subsidiary, and not the parent, was the
i ndi vidual's enpl oyer could be overcone in one of two ways:

First, the parent could control the

enpl oynent practices and deci sions of the
subsidiary. |If the parent conpany hired and
fired the subsidiary enpl oyees, routinely
shifted them between the two conpani es, and
supervised their daily operations, it would
be hard to find that the parent was not their
enpl oyer. Second, the parent m ght so

dom nate the subsidiary's operations that the
parent and the subsidiary are one entity and
t hus one enployer. For exanple, the
subsidiary nmay be highly integrated with the
parent's busi ness operations, as evidenced by
the comm ngling of funds and assets, the use
of the same work force and business offices
for both corporations, and the severe
undercapitalization of the subsidiary. The
parent mght also fail to observe such basic
corporate formalities as keeping separate
books and hol di ng separate sharehol der and
board neeti ngs.

Mar zano, 91 F.3d at 513 (quoting Johnson, 814 F.2d at 981).
Wth this guidance, we now nove to examni ne the

rel ationship between JRC and the Daily Tinmes. As Marzano nakes

clear, we begin with the presunption that the corporate parent is
not the enployer, and we will consequently proceed by canvassing
the validity of Ziegler's arguments as to why the veil should be
pi er ced.

W should note at the outset that there is no claim
here that JRC ever directly enployed Ziegler. To the extent that
Zi egl er was "enpl oyed" by JRC for ADEA purposes, it was through

the Daily Tinmes.' Consequently, the only time in which Ziegler

“That is, as defendants argue, it is undisputed that
(continued...)
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coul d have been a JRC enpl oyee was in the few hours between the
closing of the sale of the Goodson Newspaper G oup to JRC and
Ziegler's termnation, Ex. D, Defs.' Mem of Law (Dep. of Frank
Gothie) at 124-25 (noting that he was inforned that closing had
occurred by a phone call in the |ate norning of July 15, 1998 and
that "shortly" afterward he began the process of informng the

four termnated Daily Tines enployees, including Zegler).

In any event, Ziegler organizes his general argunents

regarding the relationship between JRC and the Daily Tines al ong

four lines: functional integration of operations, centralized
control of |abor relations, comobn managenent, and common
owner shi p. > These categories correspond largely to the "single
entity" veil piercing theory.

Ziegler first argues that there is a functional

integration of operations between JRC and the Daily Tines. 1In

support of this contention, Ziegler points to deposition
testinony show ng that JRC centralizes aspects of certain
functions, such as information systens and printing, of the
papers it owns, Pl.'s Mem of Law at 46. Ziegler also notes
evi dence showi ng that when a JRC paper in Coatesville,

Pennsyl vani a was cl osed, its subscription list was forwarded to a

9. .. continued)
the Daily Tinmes hired Ziegler, paid him directed his execution
of his job duties, and controlled his work schedul e t hroughout
hi s enpl oynent with that organization.

27iegl er also argues that it was JRC who actually
decided to terminate him and we wll address this bel ow

12



JRC- owned paper in West Chester, Pennsylvania, and observes that
JRC s website contains hyperlinks to the websites of its
component papers, Pl.'s Mem of Law at 46-47. %

Wth respect to centralized control of |abor relations,

Zi egler points out that the 1998 W2 formfor M chael Starn,

“In connection with his argument regarding the
functional integration of operations, Ziegler also cites to
evidence relating to JRC s relationship with sonme of its other
corporate subsidiaries. The primary source of this evidence is
depositions and ot her discovery taken in a different case from
the District of New Jersey, Leslie v. Journal Register Conpany,
No. 97-5178 (AET). In Leslie, the plaintiff, who over sixteen
years of enploynent had worked in many positions for JRC, its
corporate predecessor, and its newspapers, sued JRC for age
dlscr|n1nat|on based upon his January 1997 di scharge, Ex. O
Pl."s Mem of Law (Chief Judge Thonpson's nenorandum denying the
defendant's notion for summary judgnent in Leslie) at 1-2.

Zi egl er attached extensive excerpts of five depositions taken in
Leslie as exhibits to his opposition to the defendant's notion
for summary judgnment, in addition to Chief Judge Thonpson's
opinion, and he cites to this evidence frequently in his

menor andum of | aw.

However, we cannot see how this evidence is relevant to
our case. The question we face here is the nature of the
rel ati onship between the Daily Tinmes and JRC at the tine of
Ziegler's termnation. W cannot see howit matters, for
exanple, that "Leslie testified in his deposition . . . that
after M. Jelenic discharged Larry Singer, Phoenixville
publisher, M. Leslie was assigned to serve as the publisher of
Phoeni xvill e while continuing to do JRC corporate work." Pl."'s
Mem of Law at 46. Wiile such anecdotal evidence m ght be
relevant in the aggregate to JRC s relationship to the newspapers
specifically discussed in the testinony, it cannot be material to
JRC s relationship with a different paper at a different tine.

Beyond the question of its application to the
interpretation of the rel ationship between JRC and the Daily
Tinmes, we al so cannot accept the application of this evidence to
this action in general. Ziegler nakes frequent use of the Leslie
evidence in his nmenorandum citing it interchangeably with
evidence fromdi scovery taken in this case. W find, with [ittle
exception, that the other uses of this evidence suffer fromthe
same absence of materiality or relevance as that we have
di scussed here, and we will not, for the nost part, discuss this
irrelevant evidence further as we assess Ziegler's argunents.

13



Ziegler's replacenent, lists JRC as Starn's enpl oyer and that

both Starn and Frank Gothie, the Daily Tinmes's publisher,

recei ved JRC stock options as part of their conpensation, Pl.'s
Mem of Law at 48. Ziegler also points out that in answers to
interrogatories, Robert Jelenic, JRCs CEQ stated that he had to

power to, inter alia, hire, transfer, and discharge the enpl oyees

of JRC or of facilities JRC owned, Pl.'s Mem of Law at 48, Ex.
U Pl.'"s Mm of Law (Defendants' Responses to Interrogatories).
Further, Ziegler cites Frank Gothie's testinony that after JRC s
purchase of the Goodson Newspaper G oup was announced, Cothie
becane aware that JRC had a nodel for the nunber of people that
it expected to be on the staff of a newspaper the size of the

Daily Tines, and that under this nodel, the Daily Tines would

have to reduce the nunber of people on its staff in certain ways
after JRC s takeover, Pl.'s Mem of Law at 48-49. * Finally,

Zi egl er observes that new hires at any JRC facility nust be
approved by JRC corporate headquarters, and that such hires are
docunented through the use of a standardized form Pl.'s Mem of

Law at 50. 2

*"For exanple, we were going to have two | ess peopl e
in the news roomfromthe staff. That we were no |longer going to
have a production director. That we were going to have three
executives in the circulation departnent, not four." EX. B,
Pl.'"s Mm of Law (Dep. of Frank Gothie) at 80.

Before we nove on, it makes sense here to discuss an
al l eged adm ssion by Robert Jelenic that Ziegler cites connection
with this question, as well as in connection with several other
issues in his nmenorandum Ziegler argues that Jelenic admtted
in his deposition that it was he (Jelenic) who term nated

(continued...)
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(.. .continued)
Ziegler. The exchange at the deposition upon which this is
based, as recorded in the typed transcript, follows:

Q But you are essentially preventing these
peopl e from possibly getting future

enpl oynent in other areas and at ot her
facilities?

A: They could have had the job working for

us.

Q On your terns.

A Qur ternms were - our terns were the
Goodson terns.

Q So you took over the Goodson terns with
regard to managenent personnel ?

A Pretty well. | can't - publishers, pretty
well with the publishers.

Q Oay. So you discharged M. Ziegler

A: | discharged M. Ziegler.

Q O your - you were running the conpany

t hat di scharged M. Ziegler?

A I didn't -

Q The Journal Regi ster Conpany?

A: Journal Register Conpany. M. Ziegler was
di scharged by the Del aware County Tinmes, not
by Journal Regi ster Conpany.

Q Was M. Ziegler discharged by the Del aware
County Daily Tinmes under the ownership of the
Jour nal Regi ster Conpany?

A. That's a true statenent.

Ex. C, Pl.'s Mem of Law (Dep. of Robert Jelenic) at 65-66.

We find that this cannot be reasonably interpreted, by
either this Court or any jury, as an adm ssion. W first observe
that in his verification of the deposition transcript, Jelenic
noted as a correction that his statenment, "I discharged M.
Ziegler", should have been followed by a question mark, Ex. G
Defs.' Mem of Law (Dep. of Robert Jelenic). Mich nore than
this, however, the context of the question and answer
conclusively confirns that his statenment, which was a repetition
of the question, was not an adm ssion. Mst significantly,

Zi egl er's counsel's contenporaneous reaction to his statenent
("Or your - you were running the conpany that discharged M.
Ziegler") is a clearly not a reasonable reaction to Jelenic's
positive statenent that he discharged Ziegler. The subsequent
guestion and answer, in which Ziegler's counsel attenpted to
ascertain exactly who or what term nated Ziegler, would be silly
and pointless if Jelenic's statenent "I discharged M. Ziegler”
(continued...)
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Moving to the question of conmon nmanagenent, Ziegler
notes that in its Answer to the Conplaint, JRC stated that the
two individual defendants, Jelenic and Hi ggi nson, were officers
both of JRC and of "The Goodson Hol di ng Conpany d/b/a the Daily
Times", Pl.'"s Mem of Law at 52. Ziegler also points to
testinony that Frank Gothie has phone contact with Jelenic and
Jean Cifton, JRC s Chief Financial Oficer, several tines
weekly, that JRC conducts consolidated neetings for the
publ i shers of its papers and that individual paper's budget
neetings are sonetines held at JRC s corporate headquarters, and
that various staff nmenbers of JRC s newspapers, including the

Daily Tines*, periodically travel to JRC s headquarters in

Trenton, New Jersey, Pl.'s Mem of Law at 51-52. As to common
ownership, the |last category of contacts that Zi egler docunents,

there appears no question but that the Daily Tinmes and JRC have

common ownership, since JRCitself owmns the Daily Tines.

2(...continued)
had not clearly been a questioning response to counsel's query.

We further note that, as can be seen fromthe quoted
portion above, the question about Ziegler's term nation did not
arise naturally fromthe previous line of questions, and
therefore we woul d expect that Jelenic would react with surprise
to counsel's statenent, "So you discharged M. Ziegler." For al
t hese reasons, no reasonabl e person could view this deposition
statenment as an adm ssion, and we cannot permt its use as such
her e.

*I'n particular, Ziegler points to the fact that Mke
Murray, who succeeded M chael Starn as the Daily Tines's
Circulation Director, traveled to Trenton eight tines between
August 15, 1999 and Septenber 2, 1999, as reflected in his travel
vouchers, Pl.'s Mem of Law at 52.
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As we have just rehearsed at length, Ziegler directs

our attention to many contacts between JRC and the Daily Tines.

After careful exam nation, however, we conclude that these do not
raise a question of material fact as to whether JRC was Ziegler's
enployer. Recall, first, that there is a strong presunption

agai nst piercing the veil so as to hold a parent liable for the
actions of a corporate subsidiary. Equally inportant, recall the
fundanental point that we nentioned at the outset: to the extent
that JRC was Ziegler's enployer, it could only have been so

t hrough the Daily Tines and therefore only for those few hours

between the sale closing and Ziegler's term nation.

Therefore, in | ooking for connections between the two
entities that would justify taking the substantial step of
piercing the corporate veil and finding that JRC was Ziegler's
enpl oyer, we nust | ook not to the relationship that has cone to

exi st between the Daily Tinmes and JRC between July 1998 and now,

but rather the relationship as it existed in the nonents

i medi ately after the sale closed. For this reason, the evidence
the plaintiff puts forward -- regarding such things as the
current frequency of contact between Frank Gothie and JRC

executives, or the fact that Daily Tines enpl oyees now may

frequently travel to JRC s headquarters, or that Daily Tines

budget neetings are soneti nes conducted at JRC headquarters --
are all irrelevant and i napposite to the question before us.
Simlarly, the fact that Jelenic clains to have the power to hire

and fire enpl oyees of the papers that JRC owns, or that JRC nust
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approve its paper's hiring decisions, are not by thensel ves
hel pful to us. The question is the extent to which there was in

fact interrelation between the Daily Tinmes and the JRC in the

hours imedi ately following the sale closing on July 15, 1998,
not whether there was a potential for it to happen in the
future. ®

It is, to be sure, true that there were contacts

between JRC and the Daily Tines before the tinme of the sale

closing, and that these contacts may illum nate the relationship
that existed imediately followng closing, the time of Ziegler's
term nation. Sonme of these contacts are also associated with the
chain of events leading to Ziegler's termnation, and we w ||
t herefore discuss those at | ength before addressi ng whether they
woul d allow a reasonable jury to conclude that JRC was Ziegler's
enpl oyer.

In April 1998, David Carr of the Goodson Newspaper

G oup infornmed Frank Gothie, the Daily Tines's publisher, that a

sal e agreenent was immnent with JRC, Ex. B, Pl.'s Mem of Law

(Dep. of Frank Gothie) at 69. Later that nonth, Frank Gothie net

To the extent that Ziegler has, in his arguments set
forth above, identified some connections between JRC and the
Daily Tinmes existing on July 15, 1998, these do not amount to
enough evidence to permt a jury reasonably to find that JRC was
Ziegler's enployer. For exanple, the fact that Gothie's
termnations on July 15, 1998 may have been in response to JRC s
staffing nodel does not go to show that these specific decisions
were not still Gothie's to nmake. Also, the fact that JRC had to
approve new hires isn't related to the question here, since the
enpl oynent actions in the first few hours of the
parent/subsidiary relationship on July 15, 1998 were
term nations.
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for the first tinme with Robert Jelenic, JRC s CEQ and Jean
Clifton, JRCs CFO, id. at 77. In this neeting, which took place

at the Daily Tines's offices, Jelenic spoke with Gothie about

Gothie's future with the paper -- Jelenic asked if Gothie would
be willing to stay on as publisher -- and stated that it was his
(Jelenic's) hope that the ultimte settl enment woul d happen
quickly, id. at 77 & 78. Jelenic gave Gothie an overvi ew of
JRC s history and its concept of operations, and sounded Cothie

out on the Daily Tines's market, as well as the paper's sports

coverage, id.

In either May or early June, 1998, Gothie went to JRC
headquarters in Trenton, New Jersey and net with several JRC
executives, including Jelenic and Cifton, id. at 81. At this
nmeeting, which | asted several hours, the participants di scussed

the Daily Tinmes's operations as well as JRC procedures and JRC s

expectations of Gothie as a publisher, id. at 82. They discussed

a host of specific topics, including Daily Tines's advertising

(e.q., average rates and biggest advertisers), whether the Daily

Ti mes expected to make budget, whether the Daily Tines shoul d

consi der | aunching new products, the retail atnosphere in
Del aware County, the quality of the sales staff, financia

reporting procedures that the Daily Tinmes would have to foll ow

after the purchase, the type of reporting to JRC that woul d be

required, the Daily Tines's |abor union environment, the strength

of the Daily Tines's conpetition, and the condition of the

printing press and press crew, id. at 84-87, 91-92.
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Later, a group of about five JRC executives went to the

Daily Tines's offices to introduce thenselves to Daily Tines

staff in a brief neeting, which nost (if not all) of the Daily
Ti mes managenent enpl oyees, including Ziegler, attended. 1d. at
95-96. Jelenic spoke briefly at the neeting, stating that JRC

was happy to be acquiring the Daily Tines, and introducing the

ot her JRC executives who were present, id. at 96-100. After

these remarks, and after Daily Tinmes's staffers asked one or two

guestions, the neeting adjourned, with the JRC executives

greeting and shaking hands with sonme of the Daily Tines's staff,

in a "receiving line" fashion, Ex. B, Pl."s Mem of Law (Dep. of
Frank Gothie) at 100-01, Ex. E, Pl.'s Mem of Law (Dep. of Thomas
Abbott) at 20-24.

In addition to these face-to-face neetings between JRC

and Daily Tines staff, Frank Gothie had a nunber of phone

conversations with JRC executives, Ex. B, Pl."s Mem of Law (Dep
of Frank Gothie) at 102. One such call, which Gothie believes

occurred after the group neeting at the Daily Tines's offices,

was a five or six mnute conversation wth Jelenic regarding the

Daily Tines's circulation, and in this call Jelenic reflected his

concern about the decline in the Daily Times's circul ati on that

he had seen fromthe Audit Bureau of Crculation reports for the

Daily Tinmes, id. at 102-04. Jelenic told Gothie that sonething

woul d have to be done to stop the decline, and Jelenic told
Gothie that he should talk to one Mke Starn, who was then the

circulation director at the West Chester Daily Local News and who
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had done a good job there and at ot her JRC newspapers at which he
had worked, id. at 103.

Shortly after this conversation, Gothie tel ephoned
Starn and arranged to have lunch with him id. at 105-06. Over a

two- hour lunch, Gothie talked to Starn about the Daily Tines, and

asked Starn to tal k about his background and the papers at which
he had worked, id. at 106. After the neeting at the restaurant,
Gothie called Jelenic and told himthat Starn had been very

i npressive and articulate at the neeting and that they had

di scussed sone of the ideas that Starn had found successful, id.
at 114. Jelenic then asked Gothie if he'd like to have Starn as
his circulation director, and Gothie said that he would, id.
Jelenic told Gothie that if he wanted Starn, he should cal
Starn's publisher. Gothie did so and that publisher reluctantly
gave CGothie permssion to talk to Starn about the job, id. at
114-15. CGothie then called Starn and offered himthe job of

circulation director at the Daily Tines, id. at 115.

These various contacts do not raise an issue of
material fact such that a jury could reasonably find that JRC was
Ziegler's enployer. VWhile Ziegler points to the neetings that

t ook place between JRC and Daily Tinmes staff (particularly Frank

Gothie), there is no evidence that these neetings, which were
informational in nature, led to any interrelation of JRC and the

Daily Tines at any point prior to the actual closing. To the

extent that these neetings outline procedures that woul d begin

after the closing, Ziegler points to no evidence to show that
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t hese procedures led, in the few hours inmediately after the
closing, to an integration of operations sufficient to hold JRC
Iiable as Ziegler's enployer.

Agai n, although Ziegler points to many contacts and
interrelations that have cone to exi st between JRC and the Daily
Tines at sone point after the closing, there is sinply not enough
evidence in the record to permt a reasonable jury to pierce the
veil and find the JRC was Ziegler's enployer at the tinme of his
term nation. Mrzano and the cases it cites, particularly

Johnson v. Flowers Indus., Inc., denonstrate that there nust be a

cl ose, ongoing rel ationship between two corporations in order to
justify piercing the veil to hold a parent corporation liable
under enploynment discrimnation |law. The evidence that Ziegler
cites does not establish that this relationship existed on the
afternoon of July 15, 1998 when Ziegler was termnated. There is
no evidence, for exanple, that JRC then controlled the Daily
Tines's day-to-day operations, or that JRC, at that tinme, was
meki ng a routine practice of shifting enpl oyees between the Daily
Tinmes and JRC, or that JRC, at that tinme, was conmm ngling assets

of the corporations.

It is an open question whether it woul d be possible,
under the analysis discussed in Marzano, for any corporate parent
to be considered to be the enployer of its subsidiary's enpl oyees
on the very day that the purchase of that subsidiary was
finalized, since absent nmuch nore drastic actions than those
here, it is difficult to see howthe requisite interrelations
could be so instantly established.
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Mor eover, we note that the question here, under
Mar zano, is not whether a JRC enpl oyee nay have played sone role
in Ziegler's termnation. The question is whether the operations

of JRC and the Daily Tines were so integrated as to nake them a

single entity. Therefore, the fact that it was Jelenic who first
suggested that Gothie contact Starn cannot be enough to permt
the conclusion that JRC was, in sone |egal fiction sense,

Ziegler's enpl oyer. ?

Furthernore, although Jel enic suggested
Starn's nane to Gothie, Gothie's undi sputed deposition testinony
shows that it was he who decided that he wanted Starn on board .
Simlarly, with respect to the other three people termnated from

the Daily Tines on July 15, 1998, Zi egler nakes no argunent that

it was anyone other than Gothie's decision to do so. *

*"As noted in the margin above, there nmay be other
liability theories that m ght be enployed in an effort to hold
JRC |iable on a basis other than that JRC was Ziegler's enpl oyer.
However, such liability is neither alleged specifically in
Ziegler's Conplaint nor argued in his papers. The point here is
that the question of whether JRC had any invol venrent at all in
Ziegler's termnation is conceptually distinct fromthe question
of whether JRC, as a corporate parent, can be held |liable as
Ziegler's enployer. Only the latter question is before us; the
former is not.

Rat her than, for exanple, using Starn as a consul t ant
or nerely adopting his ideas while retaining Zegler as
circulation director.

*As mentioned in the margin above, Ziegler makes nuch
of the fact that Gothie had been presented with a "pro form"
whi ch descri bed the standard organi zation, including the nunber
of enpl oyees, that each JRC paper was expected to have. However,
there is no evidence that even to the extent he was actually
required immedi ately to neet this nodel, Gothie did not have ful
di scretion to decide whomto termnate. Simlarly, Zegler
points to deposition testinony from Gothie to the effect that if

(continued...)
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We have discussed this issue at such | ength because
Zi egl er sets such store on it as shown in the volune of evidence
that he proffers in his effort to show that JRC was i ndeed his
enployer. Utimtely, however, our resolution of this question
is sinple. As Marzano and state corporate veil piercing | aw
show, there is a presunption that a corporate parent is not the
ADEA "enpl oyer" of its subsidiaries' enployees. |In order to
pi erce such a veil, a plaintiff nust show a very cl ose
rel ati onship between the parent and subsidiary. Ziegler here
faces an additional hurdle in that the parent and subsidiary
rel ationship had only existed for at nost a few hours before the
enpl oyment decision at issue in this case. As we have di scussed

in detail, such connections as |ater came to exist between JRC

2(...continued)
any of the head executives fromJRC, to include, inter alia,
Jel enic, Hi gginson, and Cifton, called himand told himto do
sonmet hing, he would do it, Pl.'s Mem of Law at 26. This
statenent, however, fails to go to the question of what, exactly,
t hese executives in fact told Gothie to do, and what effect such
hypot heti cal orders m ght have on the rel ati onship between JRC
and the Daily Tines as it existed i mediately after the sale
cl osi ng.

Li kewi se, Ziegler argues that Gothie's and Jelenic's
use of certain pronouns in their deposition testinony shows that
it was JRC who controlled Ziegler's termnation. Gothie at one
point testified that "They offered Mke Starn the job, he
accepted the job before the actual transaction conpleted,” EXx. B,
Pl."s Mem of Law (Dep. of Frank Gothie) at 146 )(enphasis
added). However, given Gothie's detailed testinony regarding the
exact process by which Starn was offered the job, we cannot
reasonably rely on such a statenent to create a question of fact
about whether JRC was Ziegler's enployer. For simlar reasons,
Jelenic's statenents to the effect that "we" deci de whether or
not to retain enployees when a newspaper is acquired cannot, as a
general statement, reasonably go to show a corporate
interrelation that could satisfy the Marzano standard.
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and the Daily Tines are not relevant to the question of whether

JRC was Ziegler's enployer, and such connections as did exist in
the nonments after the sale closing are not sufficient to permt a
reasonable jury to conclude that JRC was Ziegler's enpl oyer.

We therefore will enter judgnent for defendant JRC as
to Count 2.

B. Eval uation of Plaintiff's Cains of Enploynment
Di scrimnation Against the Daily Tinmes and JRC

We next consider the nerits of Ziegler's discrimnation
clains. The defendants seek summary judgnment on Counts 1 and 2

on the basis that Ziegler has not shown that the Daily Tines or

JRC violated the ADEA or the PHRA. As discussed in the previous
section, JRC was not Ziegler's enployer, and therefore Ziegler
cannot maintain his clains in Count 2 that JRC term nated his

30 W now exami ne

enpl oynment in violation of these two statutes.
the clains of discrimnatory discharge |eveled against the Daily

Tinmes in Count 1.

1. Direct or "M xed Mtives" Analysis

Al t hough defendants do not discuss Price Waterhouse or

"m xed notives" analysis in their notion for sunmary judgnent, in

hi s response Ziegler asserts that the allegations in Count 1 nust

®I'n fact, as the discussion of the Price Wterhouse
and McDonnel |l Dougl as anal yses below wll show, even if JRC were
considered Ziegler's enployer, there is still no basis for a
finding of liability under the ADEA against it.
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survive summary judgnment because the record contains direct
evi dence of age-based discrim nation.

As di scussed above, under Price Waterhouse the

exi stence of "direct evidence" of the use of an illegitimte
criterion would shift the burden of persuasion to the defendants
to show that their decision would have been the sane w t hout

di scrim nation. In order to shift the burden, it nust be that

"the evidence the plaintiff produces is so revealing of

discrimnatory aninus that it is not necessary to rely upon any

presunption fromthe prinma facie case [as isS necessary in a

pretext action]," Starceski v. Westinghouse Elec. Corp., 54 F. 3d
1089, 1096 (3d Cir. 1995) (quoting Arnbruster v. Unisys Corp., 32

F.3d 768, 778 (3d Cir. 1994)). CQur Court of Appeals has | ooked

to Justice O Connor's concurrence in Price \Waterhouse for

gui dance on what woul d constitute such direct evidence:

[S]tray remarks in the workplace, while

per haps probative of [a discrimnatory

ani mus], cannot justify requiring the

enpl oyer to prove that its [enpl oynent]

deci sions were based on legitimte criteria.
Nor can statenents by nondeci si onnmakers, or
statenents by decisionnakers unrelated to the
deci sional process itself, suffice to satisfy
the plaintiff's burden in this regard; . . .

What is required is . . . direct evidence
t hat deci si onmakers pl aced substanti al
negative reliance on an illeqitimte

criterion in reaching their decision.

Starceski, 54 F.3d at 1096 (quoting Price Waterhouse, 490 U.S. at

277, 109 S. C. at 1805 (O Connor, J., concurring))(enphasis in

St arceski ).
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Still, "[i]n point of fact, the term'direct evidence
is sonewhat of a m snoner, for we have held that certain

circunstantial evidence is sufficient for a m xed notives []ury]

instruction, if that evidence can 'fairly be said to directly
reflect the alleged unlawful basis' for the adverse enpl oynent

decision,” Walden v. CGeorgia-Pacific Corp., 126 F.3d 506, 513 (3d

Cr. 1997) (quoting Hook v. Ernst & Young, 28 F.3d 366, 374 (3d

Cr. 1994)) (sone internal quotation marks omtted). On the

ot her hand, our Court of Appeals "ha[s] also repeatedly made
clear that a plaintiff nust clear a high hurdle to qualify for a
m xed-notives instruction: 'The burden of persuasion shifts to
the enployer only after the plaintiff ha[s] proven that [his]

enpl oyer acted unlawfully, and not nerely on the basis of a prim
facie show ng,'" Walden, 126 F.3d at 513 (quoting Hook, 28 F.3d
at 374) (sone internal quotation marks omtted).

Ziegler points to a nunber of itens of evidence in the
record to support his contention that the burden should shift
here to the defendants. None of the proffered evidence, however,
constitutes direct evidence of a discrimnatory basis for
Ziegler's termnation.

The first set of "direct" evidence that Ziegler cites

is taken fromfive depositions fromthe Leslie v. Journal

Regi ster Conpany case in the District of New Jersey®. The

testinony purports to docunent, inter alia: age discrimnation

'We have discussed Ziegler's use of evidence fromthis
case in note 21 above.
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carried out by JRC generally, JRC s corporate culture of age

di scrimnation, Robert Jelenic's reference to ol der enpl oyees as
"gray haireds”, JRC s direction that young wonen shoul d be hired
to staff the advertising departnent of a Pawtucket, Rhode Island
paper, the fact that the entire Italian over-forty workforce in

the circul ati on departnment of the New Haven Regi ster was

term nated after JRC bought that paper, Pl.'s Mem of Law at 60.
However, none of this evidence in any way constitutes direct

evi dence, for, anong other things, the sinple reason that none of
it is connected in any way to the decision to term nate Ziegler,

or even to JRC s managenent of the Daily Tinmes in general.

The next purportedly "direct" evidence Ziegler offers
is a statenent Jelenic nmade in his deposition:

Q Okay. So the decision to discharge Wayne
[ Zi egl er] was because the circul ati on was
declining; is that correct?

A: No. | told you before. You' re not
listening to ny answers. W thought that the
circul ati on departnment could be run better
nore aggressively, and one of the factors was
that circulation was down for a | ot of years.
But | think it was nore fromthe point of

vi ew of Tony Sinmons and people |ike that

t hought we could be nore aggressive in the
circul ation area

Q D d you ever refer to the appoi ntnment of

M ke Starn as providing new energy?

A: That woul d nmake sense, fromwhat | just
said. More aggressive, new energy, | think
the two go together

Ex. C, Pl.'s Mem of Law (Dep. of Robert Jelenic) at 85-86.
Ziegler then refers to a deposition in the Leslie case in which a
former JRC Human Resources Director testified that Jelenic

ordered her to hire "young enpl oyees, energetic" and that Jelenic
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remarked to her that ol der enployees didn't like to work. Pl.'s
Mem of Law at 61. Consequently, Ziegler contends that this
denonstrates that Jelenic equates energy wth youth, and thus his
deposition statenents show that he wanted a younger person in

circulation at the Daily Tines.

Again, this is not direct evidence that Ziegler's

term nati on was age-based. Even to the extent that it was in
fact Jelenic who termnated Ziegler®, his alleged remarks to the
human resources director were conpletely divorced fromthe Daily
Tines acquisition or the termnation of Ziegler. W cannot take
Jelenic's use of the term"energy" in a deposition --
particularly in response to a question that introduced that term
-- legally to constitute direct evidence of discrimnation where
the plaintiff can point to no "age-ist" remarks nade specifically
in connection with his own term nation or even in connection with

the Daily Tines in general.

Ziegler also argues that the timng of Jelenic's
conversation with Gothie about circulation issues at the Daily
Tines is direct evidence of discrimnation. Ziegler points out,
as di scussed above, that Gothie testified that the phone call in

whi ch he and Jelenic first discussed the Daily Tinmes's declining

circulation, and the need to change that trend, occurred after

Jel eni ¢ and other JRC executives had been to the Daily Tines's

32pAs di scussed above, the record contains no evidence
to contradict Gothie's assertion that he cane to this
det erm nati on i ndependently.
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office and had net the staff, including Ziegler. Ziegler
apparently seeks to draw the inferences that (1) Jelenic saw
Ziegler, (2) concluded that he was old, and then (3) decided to
meke circulation an issue with Gothi e because of Ziegler's age.
To describe this reasoning is to denonstrate that this sequence
of actions cannot constitute direct evidence of discrimnation

within the Price Water house schene.

Finally, Ziegler argues that JRC Vice-President WIIliam
Hi ggi nson's reaction to Ziegler's statenent at the tine of the

termnation is direct evidence of age discrimnation. H gginson

was present at the Daily Tines on July 15, 1998 as JRC s
corporate representative to address any issues arising in the
change of control as part of JRC s standard operating procedures,
Ex. C, Pl.'s Mem of Law (Dep. of Robert Jelenic) at 70-72.

Hi ggi nson testified that he went to the Daily Tines in part

because Gothie had elim nated the position of production director
on Hi gginson's recommendati on, and Hi ggi nson (who is JRC s Vice-
Presi dent for Production) wanted to ensure a snooth transition,
Ex. D, Pl.'s Mem of Law (Dep. of WIIiam Hi gginson) at 60-62.
Ziegler testified that H gginson was present in Gothie's office
when Gothie called Ziegler in and told himhe was term nated, EX.
A Pl.'s Mem of Law (Dep. of Wayne Ziegler) at 148. After
Gothie told Ziegler this bad news, Ziegler inforned the nen that
he had a statenent to nake, and stated to themthat the only
reason he was being termnated was his age, id. at 149. Zegler

testified that after this statenent neither Gothie nor Higginson
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said anything for fifteen or twenty seconds, id. Ziegler, citing

to Black's Law Dictionary and Fed. R Evid. 801, argues that

Hi ggi nson's silence follow ng Ziegler's statenent constitutes an
adm ssi on because Hi ggi nson would be naturally be expected to
deny such an allegation if it were untrue.

We first observe that Ziegler fails to elaborate this
claimto any extent, setting it forth in a single sentence, Pl.'s
Mem of Law at 62. Moreover, Ziegler proffers no evidence that
woul d go to show why Hi ggi nson woul d reasonably have been
expected to respond to this statenent. There is no evidence in
the record that Hi gginson had any role in, or even know edge of,
Ziegler's termnation prior to July 15, 1998, and therefore
Ziegler has failed to denonstrate, nor could we or any reasonabl e
factfinder ascribe, any legal significance to his failure to
respond to Ziegler's statenent. |Indeed, far from denonstrating

gui tacet, consentire videtur, Higginson's silence could just as

wel | show his polite sensitivity at a difficult tinme in another
man's life.

We conclude that no jury could reasonably take the
evi dence Ziegler has proffered as direct evidence sufficient to

shift the burden to the defendants in the Price Waterhouse

schene.

2. Indirect or "Pretext" Discrimnation

a. The Prinmm Faci e Case
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The first step in the McDonnell Douglas analytic

framework is the plaintiff's production of evidence sufficient to
prove the elenents of a prima facie case. |n age discrimnation
cases, a prim facie case has four elenents: "(i) the plaintiff
was a nmenber of the protected class, i.e., was 40 years of age or
ol der (see 29 U. S.C. § 631(a)), (ii) that the plaintiff was
di scharged, (iii) that the plaintiff was qualified for the job,
and (iv) that the plaintiff was replaced by a sufficiently
younger person to create an inference of age discrimnation,"”
Keller, 130 F.3d at 1108.

For the purposes of this notion, at |east, the
def endants do not dispute that the plaintiff can nmake such a
showi ng on the evidence in the record. *®* W therefore nove to

t he second McDonnell Douglas step.

b. The Legiti mate
Justification for Term nation

In this step of the McDonnell Douglas analysis, "[t]he

burden of production (but not the burden of persuasion) shifts to
t he defendant, who nust then offer evidence that is sufficient,
if believed, to support a finding that it had a legitinate,

nondi scrim natory reason for the discharge,” Keller, 130 F.3d at

¥t is undisputed on the record that Ziegler was 60

years old on July 15, 1998, that he was indeed term nated, and
that he was i medi ately replaced by Mchael Starn, who was then
36 year old. Thus, the only issue that the defendants could even
potentially dispute was whether Ziegler was "qualified" to
performthe job of Grculation Director, a job he had held for
approxi mtely twenty years.
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1108. Significantly, "[t]his burden is one of production, not
persuasion; it can involve no credibility assessnent,"” Reeves,
120 S. C. at 2106 (internal quotation marks omtted). W have
little difficulty in finding that the defendants have carried
t hei r burden.

As the legitimate, nondiscrimnatory explanation for
Ziegler's termnation, the defendants contend that the Daily
Tines's circulation had been in decline for years. The primary
evi dence the defendants cite in support are the annual Audit
Bureau of G rculation (A B.C.) circulation reports. A B.C is an
i ndependent auditor that verifies newspapers' reports of their
circulation, Ex. A Pl.'s Mem of Law (Dep. of Wayne Ziegler) at
56. The Daily Tines A.B.C. reports for 1990 through 1998°* show

a significant decline in Mnday through Friday circulation
(61,160 in 1990 and 50,846 in 1998) as well as |osses in Sunday
circulation (50,837 in 1990 and 48,823 in 1998). The Monday
t hrough Friday circul ation showed a drop in each year of
reporting. Sunday circulation showed a small increase between
1990 and 1991, and agai n between 1992 and 1995, but between 1995
and 1998 Sunday circul ation dropped 5.5% Defs.' Mem of Law at
6, Ex. 1, Pl.'s Mem of Law (A B.C. Reports).

As Circulation Director, Ziegler was "totally in charge

of all phases of the circulation departnent,"” Ex. A Pl.'s Mem

%The Daily Tinmes audit cycle ends on June 30 of each
year. Therefore, the 1990 report covered the twelve nonth period
endi ng June 30, 1990 and the 1998 report covered the twelve nonth
period endi ng June 30, 1998.
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of Law (Dep. of Wayne Ziegler) at 23, and Ziegl er understood that
the decline in circulation was undesirable and that Gothie
expected Ziegler to work to correct it, e.qg., id. at 117-18, Ex.
B, Defs.' Mem of Law (Second Dep. of Wayne Ziegler) at 72-73,

82. Moreover, Gothie had communicated to Ziegler in witing nmany
times regarding Gothie's belief that the declining circul ation
nunbers were troubl esonmre and that the trend needed to be changed,;
see Ex. C, Defs.' Mem of Law (Exhibits fromZiegler's
Deposition) at:

. DELCO90-91°° (nmenmp from Gothie to Ziegler dated
July 5, 1989, stating in part, "Qur goal is to
return our daily circulation to a growth
pattern");

. DELCO74-75 (letter from Gothie to Ziegler dated
Decenber 28, 1992, stating in part that "[we w |
need to find ways to build single copy sal es as
wel |l as sustain the growth of hone delivery.
Returning to our daily ABC figure above the 60, 000
t hreshol d should not be unrealistic if the
| nqui rer boosts their price and we continue to
skillfully pronote ourselves effectively");

. DELCO72 (meno from Gothie to Ziegler dated
Sept ember 13, 1993, stating in part, "[w]ith our
circulation down froma year ago and the fact that
we're not recovering well, I think it's inportant
for you, Richie, Bob, and | to determ ne what we
can do this fall to grow the nunber");

. DELCO186 (nenmp from Gothie to Ziegler dated My
16, 1994, stating in part, "[u]nfortunately
circulation figures were not where we wanted them
to be in April and as a result the incentive pay
pl an you are on did not provide any additional
earni ngs. However, | have authorized a $325.00
bonus paynment . . . because | believe your efforts
deserve sone recognition,");

®These exhibits, and other portions of defendants'
summary judgnent exhibits, were Bates-nunbered.
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. DELCO62 (nmeno from Gothie to Ziegler dated
Novenber 22, 1994, stating in part, "[t]his year
one of our nost inportant issues we wll address
is howwe will re-build our daily circulation");

. DELCCO66-67 (letter from Gothie to Ziegler dated
Decenber 27, 1994, stating in part, "Wayne, the
circulation picture continued to be a m xed bag.

Al t hough Sunday's nunber is hanging on pretty nuch
with year ago levels, the daily continued to
decline. Perhaps with the extra help . . . we can
turn it around");

. DELCC36-37 (letter from Gothie to Ziegler dated
Decenber 26, 1995, stating in part, "Wayne, our
aggressive efforts to build circulation wll
undoubt edly be needed to continue into the new

year. . . . It seens the nunber has finally
bottonmed out, we'll need to | ook for new and
creative nethods to grow. . . .");

. at DELCO34-35 (letter from Gothie to Ziegler dated
Decenber 13, 1996, to which Gothie appended a
handwitten note stating in part, "Wayne - The
nost inportant challenge this newspaper faces is
the stabilization of our circulation. . . . I'm
counting on you.").

The defendants have thus net their burden by

denmonstrating that circulation was declining, that Daily Tines

managenent since 1989 saw this decline as a problem and that
Ziegler was to a great part responsible for circulation. As the
def endants have succeeded in proffering a legitimte,

nondi scrim natory explanation for Ziegler's term nation, we now

nove to examne Ziegler's clains of pretext.

C. The d ai ned Justification as Pretext

As the defendants have produced a |egitinate,
nondi scrimnatory justification for Ziegler's termnation --

nanely, that circulation of the Daily Tines had been falling for
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the last nine years of Ziegler's tenure as Circulation Director -

- we now nove to the third step of the MDonnell Dougl as

analysis, in which the plaintiff nust produce evidence to show
that the proffered justification was a pretext for discrimnatory
behavi or .

Here, "the plaintiff may attenpt to establish that he
was the victimof intentional discrimnation 'by show ng that the
enpl oyer's proffered explanation is unworthy of credence,'"”

Reeves, 120 S. C. at 2106 (quoting Texas Dep't of Community

Affairs v. Burdine, 450 U S. 248, 256, 101 S. C. 1089, 1095

(1981)), or by submitting evidence "fromwhich a factfinder could
reasonably . . . believe that an invidious discrimnatory reason
was nore likely than not a notivating or determ native cause of

t he enployer's action,"” Fuentes v. Perskie, 32 F.3d 759, 763 (3d

Cir. 1994).% In this regard,

[t]o discredit the enployer's proffered
reason, however, the plaintiff cannot sinply
show that the enpl oyer's decision was w ong
or m staken, since the factual dispute at

i ssue i s whether discrimnatory ani nus

noti vated the enpl oyer, not whether the

enpl oyer is wi se, shrewd, prudent, or
conpetent. Rather, the non-noving plaintiff

*®|In Reeves v. Sanderson Pl unbing Products, Inc., the
Suprenme Court reversed a decision by the Fifth Crcuit and held
that to avoid summary judgnent an ADEA plaintiff need not present
sufficient evidence to show that age was a notivating factor in
t he chal | enged enpl oynent deci sion, but rather that a plaintiff's
denmonstration of sufficient evidence to permt the factfinder to
find that the enployer's asserted justification is fal se may
itself permt a trier of fact to conclude that the enpl oyer
invidiously discrimnated, Reeves, 120 S. C. at 2108-09. As can
be seen fromthe discussion in the text, the Fuentes schene
permts a plaintiff to succeed if he nakes either show ng.
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nmust denonstrate such weaknesses,

i mpl ausi bilities, inconsistencies,

i ncoherencies, or contradictions in the

enpl oyer's proffered legitimte reasons for

its action that a reasonable factfinder could

rationally find them unworthy of credence.

Fuentes, 32 F.3d at 765 (internal quotation nmarks and citations
omtted). On the other hand, a denonstration that discrimnmnation
was nore likely than not the notivating cause of the enpl oynent
deci sion nust rely on "evidence that proves age discrimnation in
the same way that critical facts are generally proved -- based
solely on the natural probative force of the evidence." Keller,
130 F.3d at 1111. "While this standard places a difficult burden
on the plaintiff, it arises froman inherent tension between the
goal of all discrimnation |aw and our society's commtnent to
free decisionmaki ng by the private sector in economc affairs,”
Fuentes, 32 F.3d at 765 (internal quotation nmarks omtted).

To the extent a plaintiff's job performance is
somet hi ng we must consider in evaluating the enployer's proffered
reason for termnation, a plaintiff "cannot survive summary
judgnent . . . sinply by pointing to evidence that could convince
a reasonabl e factfinder that he did as well as he could under the
circunmstances. . . . [H e nmust show, not nmerely that the
enpl oyer's proffered reason was wong, but that it was so plainly
wrong that it cannot have been the enployer's real reason,”
Keller, 130 F.3d at 11009.

Ziegler refers to at | east seven different sets of

evidence in arguing that the decline in Daily Tinmes circulation
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was only a pretext for termnating himas Crculation Director
and that age discrimnation was the true reason. W now consi der
each set.

First, Ziegler argues that the circulation of the Daily
Tines was not in fact declining. |In particular, he notes that

wWith the addition of a Saturday paper in 1997 (the Daily Tines

had previously only been Moinday through Friday and Sunday) the
average weekly circul ation, as docunented in the A B.C. reports,
was in fact up, Pl.'s Mem of Law at 64. This evidence could not
serve to permt a jury to reject the defendants’
nondi scrimnatory justification. Ziegler's conparison of
curmul ative circulation figures that include a new Sat urday
edition wwth those that do not is a conparison of apples to
oranges: these figures sinply cannot be conpared with any
rational neaning. Mreover, Ziegler nmakes no argunent to gai nsay
the fact that Monday through Friday and Sunday circulation was in
fact dropping, as the defendants have docunented. Ziegler's
creative use of circulation statistics thus does not reasonably
cast doubt on the nondiscrimnatory reason for his discharge.
Next, Ziegler maintains that in fact the focus in JRC
newspapers is on revenue, and not on circulation as such, and
that therefore the justification for his discharge is pretext,
Pl.'"s Mm of Law at 65. In support of this, Ziegler first notes
that Jelenic testified that an increase in revenue, not an
increase in circulation per se, was what he wanted, Ex. C, Pl.'s

Mem of Law (Dep. of Robert Jelenic) at 22 ("G rculation growh
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for the sake of circulation gromh is not a major focus.").
Zi egler then argues that he was in fact successful as circulation
director with respect to revenue. He points out that his
incentive pay was tied to revenue, not circulation, Ex. P, Pl."'s
Mem of Law (Ziegler's Incentive Pay Plans), and that he in fact
recei ved revenue-generat ed bonus pay al nbst every nonth between
January 1996 and July 1998, Ex. Q Pl.'s Mem of Law (Ziegler's
Bonus Pay Receipts).

Thi s evident success in revenue, however, is not
sufficient reasonably to cast doubt on the proffered
nondi scrimnatory justification. First of all, it is not
reasonable to interpret Jelenic's deposition testinony as neani ng
that circulation growth was uninportant or that the decline in
circulation would not be troublesone. It is a commobn-sense

proposition that, ceteris paribus, an increase in circulation

will also increase revenue. In line with this economc reality,
there is no dispute that Jelenic also testified that he was

concerned about the Daily Tines's dropping circulation. Also,

the nere fact that Ziegler received bonus paynents based on
revenue is not reliable information about the state of Daily
Tines revenue. An exam nation of the actual incentive plans, Ex.
P, Pl."s Mem of Law, shows that under sone plans Zi egler would
receive sone |evel of paynment even if circul ation revenue was
bel ow t he budgeted anmount, and in other plans he received a fixed
percentage (generally in the nei ghborhood of one tenth of a

percent) of circulation revenue. Under these plans, then,
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Ziegler's recei pt of a revenue-based bonus provides no
i nformati on what ever about whether the revenue results were good
or bad.® Sinilarly, while Ziegler argues that revenues from
January to June 1998 were up an average of over $23,000 per nonth
fromthe sanme period in 1997, this bare fact cannot aid Ziegler's
pretext theory, particularly as the Saturday edition of the Daily
Tines was | aunched in Cctober 1997, thus destroying the
conparative value of these figures.

Zi egl er next presents evidence that he was receiving
positive feedback for good performance, Pl.'s Mem of Law at 65.
He notes that in 1998 Gothie had given himtickets to a Phillies
ganme as a performance reward and al so that both Gothie and David
Carr of Goodson Newspaper G oup gave himletters of
reconmendation. Gothie testified that under the Goodson
Newspaper G oup, the paper had four tickets to each Phillies hone
gane, and that CGothie gave tickets out to certain nanagenent
enpl oyees, Ex. B, Pl.'s Mem of Law (Dep. of Frank Gothie) at
169. GCothie stated that "one reason" such tickets are
di stri buted was when he felt an enpl oyee was "doing a good job,"
id. However, there is no testinony here about why it was that
Got hi e gave these tickets to Ziegler. Al we know fromthe
evidence Ziegler proffers is that Gothie gave sone tickets to
sonme enpl oyees for their performance, not that Ziegler got his

tickets for good performance. Mdreover, even if the tickets were

Or, nmore to the point, whether the results satisfied
Zi egler's superiors' expectations.

40



for "doing a good job", this mnor reward for a "good job" cannot
be enough reasonably to show that the nondiscrimnatory
justification is a lie.

As to the letters of recommendation, Ex. R Pl.'s Mem
of Law (Recomendation Letters), neither Carr nor Gothie nake any

% and

remarks at all about Ziegler's recent circulation nunbers,
so to the extent that they say positive things about Ziegler's
abilities, they do not discount the justification for his
dism ssal. Instead, they at best support Ziegler's prima facie
case in that they confirmthat he was "qualified" for the job.

Zi egl er next offers evidence that he says denonstrates
t hat younger workers were in general treated nore favorably than

ol der ones, Pl.'s Mem of Law at 65-67. He first argues that

evi dence regarding the West Chester Daily Local News shows that

the circulation of that paper was in fact decreasing while
M chael Starn® was circulation director, but he was hired at the

Daily News while Ziegler was term nated. Ziegler also points out

the case of Robert Jarjisian. Jarjisian, who is fourteen years
younger than Ziegler, was the hone delivery manager for the Daily

Tinmes, was retained after July 15, 1998, and subsequently becane

¥Carr notes that Ziegler "lead [sic] the paper to its
all-time high paid circulation of just over 60,000 daily," EXx. R
Pl."s Mm of Law, but the A .B.C reports show that daily Monday
through Friday circulation fell fromthis high consistently from
1990 until 1998. This remark fromCarr is the only remark in any
of the letters that applies to the quality or volune of Daily
Tinmes circulation after 1989.

¥\Who was 36 years old at the tinme of Ziegler's
term nation.
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circulation director at the West Chester Daily Local . Zegler

argues that Jarjisian was responsi ble for the sane circul ation
nunbers as Ziegler was and that he was pronoted instead of
t erm nat ed

Nei t her of these exanples can go to show that there was
discrimnatory aninmus in Ziegler's termnation. Zegler has
provi ded no evidence to show that Starn's circul ati on nunbers or
that his performance in general was not considered satisfactory

by his supervisors at the Daily Local News.* Thus, the nere

fact that both Starn's and Ziegler's circulation nunbers -- at
different papers in different markets -- were falling cannot be
| ogically connected with the conclusion that both shoul d have
been treated the sane by their enployers. Ziegler is again
attenpting to conpare apples and oranges in his effort to
overconme the legitimte nondiscrimnatory justification for his
term nation. The sane reasoning applies to Jarjisian. Wile
Ziegler clains that Jarjisian was equally responsible for the
circulation nunbers, and that therefore their differentia

treat nent goes to show age discrimnation, Jarjisian and Ziegler
were in no way equally placed. Jarjisian was Ziegler's
subordinate, and Ziegler's inplicit claimthat his own
subor di nate shoul d have been held equally responsible for the

falling circul ati on again nmakes no | ogi cal sense.

““Conversely, the documentary record is replete with
evidence that Ziegler's supervisor -- Gothie — had | ong been
di ssatisfied with circul ati on performance.
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Zi egl er next maintains that when JRC took over the

Daily Tinmes, older departnent heads were term nated and younger

ones were kept. In addition to Ziegler, the other departnent
head term nated on July 15, 1998 was M chael D Arienzo, the
Production Director, then 47 years old. Four departnent heads
were retained: Steve Lanbert, editor, then 41 years old, Thomas
Abbott, C assified Advertising Director, then 37 years old,

El aine D Arienzo, Display Advertising Director, then 43 years
ol d, and John Tashjian, Business Ofice Director, then 41 years
old.” Also terminated on July 15, 1998 were Bonnie Healy, City
Editor, then 47 years old, and Steve Cantor, Pronotions Manager
then 29 years ol d.

We cannot accept Ziegler's attenpt to characterize
these facts as evidence of age discrimnation. Wiile Ziegler is
technically correct that the ol dest two departnent heads were
termnated on July 15, 1998, focusing on this obscures the fact
that the majority of the departnent heads retained were over 40
years of age and therefore nenbers of the sane protected class as
Ziegler. Moreover, the other "ol dest" departnment head term nated
with Ziegler, Mchael D Arienzo, was only 47 years old, still
much younger than Ziegler. |In that sense, it is hard to see how,
relative to Ziegler, Mchael D Arienzo is terribly
di sti ngui shable fromthe retai ned departnent heads. Moreover, as

not ed above, the four Daily Tines enployees term nated on July

“'We al so note that publisher Gothie, who was of course
retai ned, was then 53 years ol d.
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15, 1998 were diverse with respect to age, with one manager 29
years old. W therefore cannot accept that this “pattern” -- if
indeed it can be called that -- of term nations could be seen by
a reasonable jury in any way to show that Ziegler's term nation

was age- based. *?

“2Zi egl er al so appears to contend that two Daily Tines
uni on enpl oyees, a M. Casterline and a Ms. diver, who were 64
and 70 years of age respectively, were "forced fromtheir
enpl oynent” on July 15, 1998, and that this was evidence of the
discrimnatory pattern of behavior, Pl."s Mem of Law at 66. The
only source cited in support of this contention are Frank
Gothie's handwitten notes, and we cannot see how this neager
evi dence coul d support even the conclusion that these people were
term nated on July 15, 1998, nmuch less that they were "forced"
out.

Zi egler also argues that the intent to discrimnate
against himis denonstrated by the fact that since the JRC
acqui sition, "only young peopl e have been hired to fill positions
i.e. particularly young wonen in their 30's have been hired in
advertising," Pl.'s Mem of Law at 66. As evidence in support of
this claim Ziegler notes that the first two people hired to fill
the newl y-created position of Advertising Director were both
wonen younger than the protected class, and that after the second
of these left, the job was taken by a man who was then 39 years
old, Pl."s Mem of Law at 37. He also argues that two recent
Daily Tines hires in advertising are wonen in their thirties, but
notes that another recent hire was a wonman in her early forties,
id.

Again, this evidence does not logically serve to bring
the proffered justification into question. First of all,
al though Ziegler maintains that the hires |isted above represent
the only hiring the Daily Tines has done, the deposition
testi nony upon which his nenorandumrelies and cites does not
make this clear. Moreover, this “pattern” of hires tells us
little unless we know sonet hing of the applicant pool, of which
we now know not hing. Moreover, to the extent that three of these
hires were for the sane position (advertising director), it could
equal |y appear fromthe evidence that Ziegler provides that the
Daily Tines has a “pattern” of getting rid of thirty-sonething
femal e advertising directors. This evidence, then, does not
appear to be relevant or hel pful in any neaningful way to the
guestion at issue here.

Lastly, with respect to hiring and firing patterns,
Zi egl er argues that Patrick Flanagan, a JRC enpl oyee now 59 years

(continued...)
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Zi egl er next argues that the defendants' proffered
| egitimate nondiscrimnatory justification for his termnation is
too generalized, and that it is too easily used as a snokescreen
since circulation is dropping at other JRC newspapers, Pl.'s Mem
of Law at 67. W do not find that such a clai mreasonably could
bring the defendants' explanation into doubt. Wile "declining
circulation”™ mght be in sone sense a general justification,
there is no dispute here that Ziegler was in charge of al

circulation at the Daily Tines. The vari ous nmenoranda and

letters fromGothie to Ziegler dating back over al nbst a decade
prior to Ziegler's term nation conclusively denonstrate that
"declining circulation" in general was a matter of concern at the

Daily Tinmes and was sonething for which Ziegler was held

accountable. It is therefore beyond any reasonabl e question that

the "declining circul ati on" conplaint was not sone hopel essly

“2(. .. continued)
old, has three tines applied for a jobs within the JRC conpany
(one of which was the Circulation Director position at the Daily
Times that opened after Mchael Starn left) that have
subsequently been given to younger nen, that Raynond H.
Lacai |l | ade, now 56 years old, was discharged from JRC and
replaced with a 27 year old woman, and that Al an Leslie, the
plaintiff in the New Jersey Leslie case, now 55 years old, was
di scharged from JRC and his duties were taken by younger
i ndividuals. W cannot find that the experiences of these three
peopl e can have any significance to our case. The nere fact that
ot her peopl e have had experiences wwth JRC that m ght for them
make out a prima facie case under the ADEA cannot be enough to
overconme a proffered legitimte nondiscrimnatory explanation in
a case arising froma conpletely different setting in both place
and tinme. No reasonable jury could take this evidence to bring
into question the proffered legitinate explanation for Ziegler's
term nation.
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vague excuse that a discrimnating enployer pulled out of thin
air in seeking to term nate Ziegler because of his age.

Simlarly, the long history of Gothie's concern with
declining circulation -- concern that was docunented for years
before JRC s acquisition -- forecloses Ziegler's claimthat
declining circulation nmade a conveni ent excuse for age
di scrimnation sinply because many of JRC s ot her newspapers have
had declining circulation. Wat is relevant here are the

conditions at the Daily Tines, and the state of circul ation at

ot her JRC papers is sinply beside the point of our discussion
here. ®
Zi egler further contends that the defendants'

| egiti mate nondi scrimnatory explanation for his termnation is

“This and other arguments that Ziegler nmakes wth
respect to JRC in general (including the alleged discrimnation
visited on Messrs. Flanagan, Lacaillade, and Leslie as detailed
in the margin above) are associated with Ziegler's general
position that it was JRC, and not the Daily Tines or Frank
Gothie, that termnated Ziegler. As we concluded above, to the
extent there is any dispute of material fact on the subject, no
jury coul d reasonably conclude that JRC was Ziegler's enpl oyer
under the applicable | egal tests. Mreover, we have detail ed
above the circunstances of Ziegler's dismssal, and in particul ar
how it canme to pass that Frank Gothie offered Ziegler's job to
M chael Starn. As we noted there, it appears undi sputed that
Robert Jel enic was associated with this in that it was he who
first gave Starn's nane to Gothie. On the other hand, we cannot
find that Zi egler has presented any evidence to establish that
Gothie's testinony is not correct that it was he who decided to
termnate Ziegler. |In particular, there is no show ng that JRC
as such termnated Ziegler. Consequently, Ziegler's various
argunents based on what JRC did or did not do in different tines
and places are inapposite to the analysis of Ziegler's own
term nation. Moreover, it is far fromclear to us that any of
these clains of discrimnation in different tinmes and pl aces
coul d be considered relevant to the instant dispute even if JRC
had di scharged Zi eqgl er
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pret extual because "a jury could reasonably find that circulation
fluctuati ons were not caused solely by the plaintiff's
performance but that other factors cause circulation
fluctuations,” Pl.'"s Mem of Law at 67. This argunent, however,
m sses the point. As noted above, in seeking to denonstrate
pretext, a plaintiff nust do nore than to show that the
deci si onmakers erred in discharging the plaintiff, or that the
plaintiff did as well as he could have been expected to under the
circunstances. Ziegler's theory here attenpts to do both of
these things in that he seeks to argue that the decline in
circulation was not the result of his job performnce or,
alternately, that Gothie was m staken in holding himresponsible
for the decline in circulation, which was in reality caused by
ot her (exogenous) factors. Consequently, Ziegler's contention
that the decline in circulation was caused by price increases,
headl i nes, weather, population growh or decline, advertising
sal es, and conpetition is again sinply msplaced in an effort to
show that the defendants' claimthat he was di scharged because of
t he declining circul ati on was pretext. *

Zi egl er also argues that he has denonstrated pretext
because he had better qualification, years of experience, and
| evel s of success that "far exceed[ed]" those of his replacenent,

M chael Starn, Pl.'s Mem of Law at 68. Once again, we cannot

““Here again, we find it nost significant that the
record going back over five years prior to Ziegler's term nation
docunents the fact that Gothie, rightly or wongly, was directing
hi s concerns over declining circulation to Ziegler.
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see how this evidence could serve to discredit the defendants'
justification for Ziegler's termnation because it al so seeks
essentially to denonstrate that the decisionnmakers were w ong,
not that they unlawfully discrimnated against him Put another
way, the question before us at this stage of the anal ysis cannot
be whether in our or a jury's view Ziegler was or was not nore
qual i fied than Starn®, but rather whether the defendants
proffered justification is false or, alternately, whether age
discrimnation was nore |ikely than not a notivating factor for
Ziegler's termnation.

In sum we find that none of the evidence” that
Ziegler would deploy in an effort to denonstrate pretext could in
fact reasonably allow a jury to conclude that the decline in the

7

Daily Tines's circulation was in fact a pretext.* As we have

®In relation to this, we note that according to
Starn's undi sputed deposition testinmony, by the tinme he took the
job at the Daily Tinmes he had ei ghteen years of experience in the
newspaper business, at |east five of which were as circulation
director at two different newspapers, Ex. I, Pl.'s Mem of Law
(Dep. of M chael Starn).

“Zi egler also argues that the evidence he cited as
constituting Price Waterhouse-type direct evidence would al so go
to show pretext. W have di scussed that evidence at |ength
above, and we conclude that just as it could not be seen to
constitute direct evidence of discrimnation, it cannot
reasonably be construed to overcone the defendants' l|egitimte
nondi scrim natory explanation for Ziegler's term nation.

“W al so note that the decisionmaker in this case,
Frank Gothie, was 53 years old when he term nated Ziegler's
enpl oynent, and the inference of discrimnation is therefore |ess
since the decisionmaker was a nenber of the sanme protected cl ass
as the plaintiff, e.qg., Dungee v. Northeast Foods, Inc., 940 F
Supp. 682, 688 n.3 (D.N. J. 1996).
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found that no jury could reasonably find that there was direct
evi dence of discrimnation, judgnent should be entered in favor

of the Daily Tinmes on Count 1.4

C. Jel enic and Higgi nson's Aiding and
Abetting of the Alleged Discrimnation

As we have just discussed, Ziegler's clains that he was
di scrim nated against on the basis of his age nust fail as a
matter of law. Consequently, neither Jelenic nor Hi gginson can
be held liable for aiding or abetting this |egally non-existent
discrimnation. W wll therefore enter judgnent for these
defendants as to Counts 3 and 4.
I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

WAYNE ZI EGLER : ClVIL ACTI ON

DELAVWARE COUNTY DAI LY TI MES,
a Division of the Goodson

Hol di ng Conpany, et al. : NO. 00-817

“Above, we have found that JRC coul d not reasonably be
found to be Ziegler's enployer and we therefore entered judgnent
in favor of JRC as to Count 1. As we have noted in the margin
above, even if JRC were considered to be Ziegler's enployer for
ADEA purposes, any claimagainst it for discrimnation would fail
under Price Waterhouse and McDonnell Douglas analysis for the
sane reasons as the clains in Count 1 against the Daily Tines
fail.
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ORDER

AND NOW this 5th day of February, 2001, upon
consi deration of defendants' notion for sunmary judgnent (docket
nunber 29), and plaintiff's response thereto, and for the reasons
stated in the acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Def endants' notion i s GRANTED;

2. JUDGVENT | S ENTERED for defendants and agai nst
plaintiff as to Counts 1 through 4 of the Conplaint; and

3. The G erk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.
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