IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT LEI PZI CER and : ClVIL ACTI ON
ROB’ S AUTOMOTI VE & COLLI SI ON
CENTER, | NC.
V.
TOMSH P OF FALLS, et al. : NO. 00-1147

VEMORANDUM AND ORDER

BECHTLE, J. February 1, 2001
Presently before the court are defendants the Township of
Falls, et al.’s (collectively “Defendants”) Mtion to D sm ss
Plaintiffs’ Conplaint Pursuant to Federal Rules of Civil
Procedure 12(b)(1) and (6) or, Alternatively, Mtion for Sunmary
Judgment Pursuant to Federal Rule of G vil Procedure 56; !
plaintiffs Robert Leipziger’'s and Rob’s Autonotive & Collision
Center, Inc.’s (collectively “Plaintiffs”) Mtion for Summary
Judgnent Pursuant to Federal Rule of Civil Procedure 56; the
menoranda in support of said notions and the responses thereto.
For the reasons set forth below, the court will grant the notions

in part and deny themin part.

BACKGROUND

Plaintiffs Robert Leipziger (“Leipziger”) and Rob’s
Autonotive & Collision Center, Inc. (“Rob’s Autonotive”) brought

suit under 42 U . S.C. § 1983 and Pennsyl vania common | aw, all egi ng

! Because Def endants have submitted evi dence beyond the
pl eadi ngs that the court wll consider, the court will treat
Def endants’ notion as a notion for sumary judgnent.



t hat Defendants violated Plaintiffs constitutional and
contractual rights by renoving Rob’s Autonotive fromthe Township
of Falls’ (“Township”) list of approved towi ng conpanies. (Pls.’
Mem of Law in Supp. of Mdt. for Summ J. (“Pls.’” Mt. for Summ
J.”) at 1.) Specifically, Plaintiffs assert causes of action for
vi ol ati ons of due process (Counts | & Il) and equal protection
(Count 111), as well as pendent state causes of action for breach
of contract (Count V) and tortious interference with contract
(Count VI). Plaintiffs also seek punitive damages (Count V). ?
Def endants include: the Townshi p; Townshi p Manager Wayne
Bergman (“Bergman”); Phillip A Szupka, WII|iam Dayton, and
Ri chard Otto, who are current nmenbers of the Township’s Board of
Supervisors (“Board”); and former Board nmenber Janes P. Rhein. ?
(Defs.” Mot. for Summ J. at 2.)

To facilitate the free flow of traffic, the Township uses a

list of “licensed” tow ng conpanies to call when disabl ed

2 The parties have stipulated that the proper party-

plaintiff in this action is Rob’s Autonotive, and not Lei pziger,
the conmpany’s sol e shareholder. See Defs.” Mdt. to Dismss PIs.
Conpl . Pursuant to Fed. R Gv. P. 12(b)(1) and (6) or,

Al ternatively, Mot. for Summ J. Pursuant to Fed. R Cv. P. 56
(“Defs.” Mot. for Summ J.”) Ex. H at 13-16; see also Jordan v.
Fox, Rothschild, OBrien & Frankel , 20 F.3d 1250, 1278 (3d Cr
1994) (hol ding that individual sharehol ders have no standing to
sue under 8§ 1983 for injury to corporation); Kelly v. Thomas, 83
A. 307 (Pa. 1912) (holding that shareholder has no standing to
assert cause of action for injuries to corporation); Kehr
Packages v. Fidelity Bank, N A , 710 A 2d 1169, 1176 (Pa. Super.
1998) (sane). Accordingly, summary judgnment will be entered in
favor of Defendants on all clains asserted by Leipziger.

3 Szupka, Dayton, Oto and Rhein wll be referred to

collectively as the “Supervisors.”

2



vehicles need to be renoved fromstreets. (Defs.” Mem of Lawin
Supp. of Defs.’” Answer to Pls.” M. for Summ J. (“Defs.’

Resp.”) at 2.) There are a nmaxi mnum of seven conpanies on the
list at any one tinme. Township of Falls Code 8§ 206-3(B). The

towers are put on a rotating schedule, and the Townshi p may cal

only towers on the list to performrenoval services. 1d. 8§ 206-
3(A). However, a vehicle owner still has the right to sel ect any
tower, regardless of whether it is on the I|ist. ld. § 206-12.

The ordi nance establishes a specific procedure for
appointnment to the list. This procedure requires public notice
of a vacancy, solicitation of applications, qualification of the
applicants, and a lottery anong eligible participants. |d. 8§
206-15. To determ ne whether an applicant neets the eligibility
requi renents, which include having a regi stered place of business
Wi thin the Township and a m ni rum anount of storage space, the
police are required to investigate an applicant within 5 days of
receiving an application. 1d. 8 206-6. The Board appoints a
sel ected applicant to the list by anendnent to the ordi nance.

Once awarded, a |license continues annually so long as the
licensee fulfills all of the requirenents of the original
application. [d. 8 206-15. A tower can only be renoved fromthe
[ist upon 10 days witten notice and a hearing at which the
Townshi p Manager finds as a fact that the tower conmtted a
di squal i fying of fense enunerated under § 206-11. |d. 8§ 206-11.

Certain facts are not disputed. From 1992 through 1999,

Lei pzi ger submtted applications on behalf of Rob’s Autonotive.
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(Pl's.” Mot. for Summ J. at 1.) On Novenber 10, 1999, the Board
finally approved Leipziger’s application and placed Rob’s
Aut onotive on the list. 1d. at 1-2. Defendant supervisors OQto
and Rhein were absent fromthat neeting, although Rhein supported
Rob’ s Autonotive s appointnent. (Defs.’ Resp. at 3-4.) Later
that year, a new Board was elected. (Pls.” Mt. for Summ J. at
2.) On January 3, 2000, the new Board held a neeting at which it
voted 4-1 to renove Rob’s Autonotive fromthe towng list. [d.
Defs.” Resp. at 3-4. Dayton, Szupka, Oto and Rhein were the
supervi sors who voted for renoval.* (Defs.’ Resp. at 4.)

Al'l parties acknow edge that the renoval procedure set forth
by the ordi nance was not followed. (Pls.” Mt. for Summ J. at
2; Defs.’” Resp. at 3.) For exanple, there was: no public notice;
no ten days notice and hearing provided to Rob’s Autonotive; no
solicitation of applications; no qualification of applicants; no
lottery; and no ordi nance anmendnment adverti sed and adopt ed.
(Pl's.” Mt. for Summ J. at 2; Defs.’” Resp. at 3.) Rob’'s
Aut onoti ve asserts, and Defendants concede, that it was not
renoved because it violated a provision of the ordinance.
Rat her, Rob’s Autonotive was renoved because the fornmer Board did
not follow proper procedures when it placed Rob’'s Autonotive on
the list. (Pls.” Mt. for Sunmm J. at 3; Defs.’ Resp. at 4-5.)

Def endants argue that the action of the prior “lanme-duck”

4

Dayt on and Szupka took office on January 3, 2000, and
thus did not participate in the Novenber 1999 appoi nt nent of
Rob’s Autonotive to the list. 1d.
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Board was an inproper attenpt to control the new Board, and that
this action was a nullity because proper procedures were not
followed. (Defs.’” Resp. at 9.) They assert that there was no
vacancy on the |ist when Rob’s Autonotive was appoi nted and that
Rob’ s Aut onptive does not neet the ordi nance’ s standards. 1d. at
11. Defendants contend that the current vacancy will be filled
at the conclusion of this litigation by follow ng the procedures
set forth in the ordinance, and that Rob’s Autonotive is free to
apply for inclusion. 1d. at 5,9, & 12. Lastly, they argue that
the fornmer board never received a conpleted application from
Rob’ s Autonotive or Leipziger in Novenber 1999 or conducted the
requisite investigation of Rob’'s Autonotive.® |d. at 5-8.

Rob’ s Autonotive contends that a proper application was
submtted prior to the Novenber 1999 Board neeting. (Pls.’” Mt.
for Summ J. at 4.) It asserts that it neets all of the
standards set forth by the ordi nance, that all but one of the
towers currently on the list do not neet those standards, and
that there has been an ongoing pattern of discrimnation agai nst
it. 1d. at 6-8. Accordingly, Rob’s Autonotive requests an order
of summary judgnment on the due process and equal protection
clains. 1d. at 8-9. Rob’s Autonotive suggests that if summary

judgnent on these clains is granted in its favor, then it should

> Al t hough Defendants assert that the police did not

i nvestigate Rob’'s Autonotive because they never received a

conpl eted application, they admt that the Township naintains no
central filing systemfor these applications and keeps no updated
list of potential applicants. (Defs.’” Resp. at 8.)
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be ordered back on the list and the issues remaining to be

litigated woul d be an assessnent of damages. Id. at 9.

1. LEGAL STANDARD

Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.

56(c). A factual dispute is material only if it mght affect the

outcone of the suit under the governing |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). \Wether a genui ne issue

of material fact is presented will be determned by asking if "a
reasonable jury could return a verdict for the non-noving party."
Id. In considering a notion for summary judgnent, "[i]nferences
should be drawn in the |light nost favorable to the non-noving
party, and where the non-noving party's evidence contradicts the
novant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMWWof N. Am, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992) (citation omtted).

L. DI SCUSSI ON

Rob’ s Autonotive clains that the Board’'s actions viol at ed

t he due process and equal protection guarantees of the Fourteenth
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Amendnent, as well as state comon | aw. Def endant s assert

def enses based on, inter alia, absence of a constitutionally

protected interest, absolute immunity, qualified i munity,
sovereign imunity, the statute of limtations, and absence of a
contract.® The court wll address Rob’'s Autonotive' s clains and

the Townshi p’s and Supervi sors’ defenses seriatim

A. Plaintiffs’' Due Process and Egqual Protection d ains

The G vil R ghts Act provides civil redress for plaintiffs
injured by persons or entities acting under color of state law in
violation of the Constitution or laws of the United States. 42
US C 8§ 1983. To prevail on a 8§ 1983 claim Rob’s Autonotive
must prove that: (1) Defendants acted under color of state |aw,

(2) depriving Rob’'s Autonotive of a right secured by federal |aw,

6 Def endants al so assert that because Rob’s Autonotive

failed to pursue established state procedure for challenging

| ocal governnment decisions, its claimis not ripe and the court

| acks subject matter jurisdiction. Specifically, Defendants
poi nt out that Rob’s Autonotive has not filed an appeal in the
Court of Conmmon Pl eas or otherw se made any effort to obtain
review or reconsideration of the January 3, 2000 deci sion.
(Defs.” Mot. to Dismss at 16.) However, the cases cited by

Def endants in support of this argunent either concern the narrow
i ssue of regulatory takings or do not address ripeness at all.

In the absence of citation to contrary authority, the court

concl udes that the Township’s decision to renove Rob’s Autonotive
fromthe towing list was a sufficient final action to nmake the
instant dispute ripe, regardl ess of whether Rob’s Autonotive
pursued state renedies for its federal clains. See MNeese v.
Bd. of Educ., 373 U. S. 668, 671 (1963) and Mnroe v. Pape, 365
U.S. 167 (1961) (setting forth general rule that relief under §
1983 may not be defeated because relief was not first sought
under state |aw).




and (3) damages. Sanerik v. Gty of Philadel phia, 142 F.3d 582,

590 (3d Cr. 1998); Kelly v. Borough of Sayreville, 107 F. 3d

1073, 1077 (3d Cr. 1997); Mrk v. Borough of Hatboro, 51 F.3d

1137, 1141 (3d Gir. 1995).
It is undisputed that Defendants acted under color of state
aw in taking every action that is relevant to the instant
di spute.’ However, Defendants contend that Rob’s Autonotive has
suffered no constitutional deprivation.
1. Substantive Due Process

"Substantive due process refers to and protects federal

rights." N cholas v. Pa. State Univ., 227 F.3d 133, 141 (3d Gr.
2000) (citations omtted). To prevail on his substantive due
process claim a plaintiff nust first establish that he has "a
protected property interest to which the Fourteenth Amendnent's
due process protection applies.”™ 1d. at 139 (citations omtted).
Although it is settled that state-created property interests are
entitled to protection under procedural due process, "not all

property interests worthy of procedural due process protection

! As an initial matter, the court concludes that no cause
of action lies against defendant Bergnman. Hi's only invol venent
in the relevant events was witing the letter that informed Rob’s
Aut onotive of the Board' s decision to renove it fromthe |ist.

He had no role in the Board' s decision or the actual renoval of
Rob’s Autonotive. Plaintiffs cite no authority for the
proposition that a public official’s nere act of informng
sonmeone of the actions taken by a public body of which he is not
a nmenber, even if those actions are unconstitutional, can give
rise to a cause of action under § 1983. Accordingly, sunmmary
judgnment will be entered in favor of defendant Bergman. For the
remai nder of the court’s opinion, the term “Defendants” w ||
refer to all named def endants except Bergnan.
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are protected by the concept of substantive due process." |d.
(internal quotations and citations omtted). Accordingly, to

state a substantive due process claim a plaintiff nust have been

deprived of "a particular quality of property interest." 1d.
(quotations and citations omtted). "[Whether a certain
property interest enbodies this particular quality . . . depends

on whether that interest is fundanental under the United States
Constitution.” 1d. (quotations and citations omtted).

As Defendants point out, it is unclear whether Rob’'s
Aut onotive is asserting a substantive due process claim (Defs.
Resp. at 10.) Additionally, Rob’'s Autonotive cites no authority
for the proposition that a nere license to tow disabl ed vehicles

falls wthin the narrow definition of a fundanental property

interest. See, e.qg, N cholas, 227 F.3d at 142-43 (hol di ng that
public enpl oynent not fundanental property interest for purpose

of substantive due process); Homar v. Glbert, 63 F. Supp. 2d 559

(MD. Pa. 1999) (loss of service contract does not warrant

substanti ve due process protection); Holt Cargo Systens, Inc. V.

Del aware River Port Auth., 20 F. Supp. 2d 803 (E.D. Pa. 1998)

(loss of custoners, profits, bids or breach of |ease do not
constitute substantive due process clains). Thus, to the extent
that Rob’s Autonotive asserts such a claim the court will grant
Def endants’ notion for summary judgnent.
2. Procedural Due Process
The Due Process C ause provides that no state shall "deprive

any person of |ife, liberty, or property, w thout due process of
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I aw. To establish a cause of action for a violation of
procedural due process, a plaintiff nust prove that a person
acting under color of state |aw deprived himof a protected
interest and that the state procedure for challenging the
deprivation does not satisfy the requirenents for procedural due

process. Homan v. City of Reading, 15 F. Supp. 2d 696, 699 (E.D

Pa. 1998) ("Homan 11") (citing Mdnight Sessions, Ltd. v. Gty of

Phi | adel phia, 945 F.2d 667, 680 (3d G r. 1991)). A property

interest protected by the due process clause results froma
"legitimate claimof entitlenent created by an independent source

such as state law." 1d. (citing Mdnight Sessions, Ltd., 945

F.2d at 679). |If such a property interest is deprived, due

process requires notice and a neani ngful opportunity to be heard.

Id. (citing Mdnight Sessions, Ltd., 945 F.2d at 680).

The license issued to Rob’s Autonotive is clearly an
entitlement warranting the protections of procedural due process.
As the Suprenme Court noted with regard to a driver’'s license in

Bell v. Burson:

Once licenses are issued . . . their continued
possessi on may becone essential in the pursuit of a
I'ivelihood. Suspension of issued |licenses thus

i nvol ves state action that adjudi cates inportant
interests of the licensees. In such cases the
licenses are not to be taken away w t hout that
procedural due process required by the Fourteenth
Amendnent .

Bell, 402 U. S. 535, 539 (1971) (citations omtted). As far as
this court is aware, every federal court that has addressed the

i nstant question - whether a rotational towing |ist established
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pursuant to a state statute or |ocal ordinance creates a property
right entitling the licensee to due process protection - has

answered in the affirmative. Pritchett v. Alford, 973 F.2d 307,

317 (4'"" Cir. 1992); Abercronbie v. Gty of Catoosa, 896 F.2d

1228, 1232 (10'" Cir. 1990); Crownhart v. Thorp, Civ. No. 92-

20227, 1992 W 332298, at *2-3 (N.D. IIl. 1992); Gegg v. Lawson,

732 F. Supp. 849, 853 (E.D. Tenn. 1989)); see also Henson v. Gty
of Syracuse, 559 N V.S 2d 1064, 1066 (N. Y. Sup. C. 1990) (tow ng

conpany had protected property interest in continuing to have
name on rotational towng list so as to have Fourteenth Anendnent
due process right to pre-renoval hearing).

Def endants cite Garner v. Township of Wightstown for the

proposition that it is not clearly established that there is a
protected property right to be included on a towing |ist.

Garner, 819 F. Supp. 435 (E.D. Pa. 1993). 1In Grner, the court
found that the plaintiff tower did not have a constitutionally
protected property right in an informal tow ng agreenent with the
township. 1d. at 444. |In the absence of a formal |icense, Judge
Brody stated that at nost, term nation of the informal agreenent
could give rise to a claimfor breach. 1d. However, she opined
that had the plaintiff’'s state salvor’s |icense been revoked, she
“woul d be inclined to agree that Bell would apply.” [d. Thus
Garner supports the proposition that the formal |icensing system
adopted by the Township’s ordinance in the instant case created
an entitlenent warranting due process protection.

Def endants, rather interestingly, contend that Rob’s
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Aut onotive’s clains are insupportable because the forner Board
never properly appointed it to the list. (Defs.’ Resp. at 4-5.)
Thus, Defendants claimthat because Rob’s Autonotive was never
properly appointed, the procedures for renoval set forth in the
ordi nance never canme into effect. |1d.

This argunent is neritless.® Once Rob’s Autonotive was put
on the list, it had a protected property interest entitling it to
a pre-renoval hearing. Wether the Board foll owed proper
procedures in appointing Rob’s Autonotive is irrelevant to the
i ssue of whether a pre-renoval hearing was required. The
Townshi p appears to have recogni zed the need for such a hearing
by providing for a renoval hearing in the ordinance. |If the
Townshi p believes that the proper procedures were not followed in
appoi nting Rob’s Autonotive to the list, that issue should have
been addressed at a pre-renoval hearing after notice to Rob’s
Aut onotive and an opportunity for it to present objections.
Accordingly, Rob’s Autonotive has denonstrated that the
Def endants violated its procedural due process rights. The court
wi || address Defendants’ immunity defenses infra.

3. Equal Protection
“The Equal Protection Clause prevents governnments from

maki ng i nproper classifications and from appl yi ng proper

8 If the court were to accept Defendants’ argunent, the

Townshi p coul d purposefully fail to foll ow proper appointnent
procedures in order to ensure that it need not provide any type
of procedure what soever when renoving a tower fromthe |ist.
Such a result would be | udicrous.
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classifications in such a way as to indicate that inproper
classifications are being drawn in the admnistrative process.”

Mohamed v. Mathog, 635 F. Supp. 748, 752 (E.D. Mch. 1986). A

plaintiff who asserts an equal protection claimbased on

sel ective enforcenent of the |aw nust show that: (1) the
plaintiff, conpared with others simlarly situated, was
selectively treated; and (2) the selective treatnent was
notivated by an intent to discrimnate on the basis of

i nper m ssi bl e consi derations, such as race or religion, to punish
or inhibit the exercise of constitutional rights, or by a
mal i cious or bad faith intent to injure the person. Homan II, 15
F. Supp. 2d at 702 (citations omtted). Each prong of the test
is to be applied separately and "failure to satisfy either
inquiry [is] fatal to the plaintiff's claim"” 1d. (citations

omtted); see Anderson v. Douglas County, 4 F.3d 574, 577 (8'"

Cr. 1993) (party claimng equal protection violation nust
establish that it is “simlarly situated” to other applicants for
the license, permt or other benefit being sought, particularly
With respect to sane tine period); Mhamed, 635 F. Supp. at 752
(di sm ssing equal protection claimfor failure to allege that

di scrimnation infringed fundanental right or was based on

i nproper criteria such as race, age, sex, nhational origin,
religion, or disability). A denonstration that persons simlarly
situated were treated differently does not, w thout nore,

establish malice or bad faith. CowWey v. Courville, 76 F.3d 47,

53 (2d Cir. 1996).
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As an initial matter, Rob’s Autonotive alleges and presents
sonme evidence that other simlarly situated towers were treated
differently. For exanple, Rob’s Autonotive contends that all but
one of the listed towers fails to neet the ordinance’s
qualifications. See Pls.” Mdt. for Sutim J. at 6 (citing as
support testinony by Leipziger, Harkins, Bergnen and Dil|lon).

Even assum ng, arguendo, that this contention is true,

Def endants are entitled to summary judgnent on the equal
protection claim Rob’s Autonotive has neither alleged nor
proffered any evidence indicating that the Board s treatnent of

it infringed a fundanental right or was based on an inperm ssible
criteria such as race, religion, or ethnicity. Furthernore,
there is no evidence that the Board' s action was notivated by a
mal i cious or bad faith intent to injure Rob’s Autonotive or

Lei pziger. Al of the Supervisors testified that they did not
know Lei pziger or Rob’'s Autonotive and thus had no notivation to
injure either of them (Defs.” Mt. for Summ J. at 23-24 & Exs.
A-F.) Furthernore, Leipziger testified that he does not know any
of the Supervisors personally and that none of them expressed
personal aninosity toward himor his conmpany. 1d. Ex. H Al so,
the court can discern no pattern of discrimnation in the

evi dence presented. Thus, despite Rob’s Autonotive' s assertions
that it should be permtted to present evidence of danmages from
the Board's “refusal to grant [it] the equal protection of the

| aw’ arising fromthe ongoing refusal to put it on the |ist,

Rob’s Autonotive will not be entitled to danages from any actions
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by the Board except those related to its renoval fromthe list. ?

Accordingly, the court will grant summary judgnent in favor of
Def endants on Rob’s Autonotive's equal protection claim

B. Contract G ains: Breach and Tortious Interference

Rob’ s Autonotive asserts that it offered to provide tow ng
service to the Township for years, that in Novenber 1999 the
Townshi p accepted its offer and a contract was entered into, the
terns of which were outlined in the Townshi p ordi nance. (Pls.’
Mot. for Summ J. at 17.) According to Plaintiff, the renoval of
Rob’ s Autonotive fromthe towng [ist without just cause and a
hearing breached the contract. |1d. Defendants assert that there
was no contract. (Defs.’ Resp. at 24.)

The court nust address three factors in determ ning whether a
contract exists under Pennsylvania |law. (1) whether both parties
mani fested an intention to be bound by the agreenent; (2) whether
the terns of the agreenent are sufficiently definite to be

enforced; and (3) whether there was consideration. Atacs Corp

v. Trans World Comms., Inc, 155 F.3d 659, 666 (3d G r. 1998).

o Def endants al so argue that Plaintiffs’ clains extending

back to 1991 are barred because “the applicable statute of
limtations, by reference to the cl osest anal ogous state cause of
action, should be two years.” See Defs.’” Mt. for Summ J at 25
(citing Aitchison v. Raffiani, 708 F.2d 96 (3d Cr. 1983)).
However, Defendants do not indicate what the cl osest anal ogous
state cause of action is or cite any specific statute of
l[imtations. Furthernore, the case cited by Defendants,

Ai t chi son, applied New Jersey law, rather than Pennsylvania | aw,
to determne whether a 8 1983 claimwas tinme-barred. Aitchison,
96 F.2d at 100-03. Because of the lack of clarity with which
this argunent is put forth, the court cannot rely onit as a
basis to grant summary judgenent in favor of Defendants.
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Furthernore, to prevail on a tortious interference with contract
claim a plaintiff nust prove: (1) an existing contractual

rel ati onship between the plaintiff and a third-party; (2) that
the defendant interfered with the contract by inducing a breach
or otherw se causing the third-party not to perform (3) that the
interference was not privileged; (3) and that the plaintiff
suffered actual harmor damage as a result of the defendant’s

actions. AL Hanmilton Contracting Co. v. Cowder, 644 A 2d 188,

191 (Pa. Super. 1994). The elenment of threshold inportance is

intent to harmthe plaintiff. Prudential Ins. Co. of Am V.

Stella, 994 F. Supp. 318, 322 (E.D. Pa. 1998).

Rob’ s Autonotive cites no authority in support of its
argunment that a contract is fornmed through a |icensing procedure
such as the one established by the Township. Furthernore, the
court finds it unlikely that a Pennsylvania court would find that
a contractual relationship existed between Rob’s Autonotive and
the Township. For exanple, it does not appear that either party
was “bound” to perform The |isted towers were not obligated to
respond to calls, and the Townshi p does not appear to have been
obligated by anything but its own ordinance to call the towers on
the list. Therefore there was no intent to be bound and no
consi deration. Rob’'s Autonotive does not claimthat there was
any oral or witten agreenent between it and the Townshi p.
(Defs.” Mot. for Sutmm J. Ex. H') Thus, the court concludes that
no contract existed between the Townshi p and Rob’s Autonotive.

Accordingly, Defendant’s notion will be granted to the extent
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that it seeks summary judgnent on the contract and tortious
interference with contract cl ains.

C. Def endants’ Assertions of Imunity

The Supervisors assert that they are entitled (1) to
absol ute i munity because renoval of Rob’s Autonotive was a
| egislative act; or at least (2) to qualified i nmunity because
their conduct did not violate clearly established constitutional
rights. The Township argues that sovereign imunity shields it
fromsuit. Because sunmary judgnent will be granted in favor of
Def endants on the substantive due process, equal protection,
breach of contract and tortious interference with contract
clains, the court need only address inmunity fromsuit on the
procedural due process claim

1. Absol ute I mmunity

It is generally understood that |ocal governnment bodies are

gi ven a conbi nation of proprietary, managerial and |egislative

powers. Ryan v. Burlington County, 889 F.2d 1286, 1290 (3d Cr.

1989). However, nenbers of such bodi es enjoy absolute i nmunity
only with respect to the |legislative powers delegated to them by
the state legislature. 1d. (citing Atchison, 708 F.2d 96;

Doni van v. Dallastown Borough, 835 F.2d 486 (3d G r. 1987)).

For legislative immunity to apply, the relevant act nust:
(1) be legislative in character, i.e, an act involving a policy
meki ng deci sion of a general scope; and (2) accord with
constitutionally accepted procedures of enacting |egislation.

ld. at 1290-91.
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The act of renoving Rob’s Autonotive fromthe towing list is
clearly not legislative in nature. It did not affect any tower
except for Rob’s Autonotive, and thus cannot be said to involve a
pol i cy maki ng decision of general scope. See id. at 1291
(stating that “[w here the decision affects a small nunber or a
single individual, the legislative power is not inplicated, and
the act takes on the nature of adm nistration”). Accordingly,

t he Supervisors are not entitled to absolute i munity.
2. Qualified Immunity

Governnental officials performng discretionary functions
are generally shielded fromliability for civil damages where
their conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have

known. Harlowv. Fitzgerald, 457 U. S. 800, 818 (1982); Sherwood

v. Milvihill, 113 F.3d 396, 398-99 (3d Cr. 1997). Oficials who

reasonably but m stakenly conclude that their conduct conports
with constitutional requirenents are entitled to i munity.

Sharrar v. Felsing, 128 F.3d 810, 826 (3d G r. 1997) (quoting

Hunter v. Bryant, 502 U S. 224, 227 (1991)).

The court concludes that the Supervisors cannot avail
t hensel ves of the defense of qualified imunity. 1In so holding,

the court finds the reasoning of Pritchett v. Alford instructive.

Pritchett, 973 F.2d 307. In Pritchett, the Fourth Grcuit
addressed the al nost identical situation of a |ocal governnental
official renoving a tower froma governnment towng list, and

began its analysis of qualified imunity by stating that:
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any conpetent official in his position should know
t hat before state created property rights may be cut
off by officials such as he, their owner nust, to the
extent possible, be given, at a m ninum notice and
an opportunity to be heard why they shoul d not be;

t hat such property right can exist not only in |and
and personalty, but in governnent-provided benefits
firmy enough grounded in law to constitute
entitlements rather than nere expectations or
desires; and that any such benefits having econom c
val ue may therefore constitute property rights

subj ect to procedural due process protections.

ld. at 317. The court went on to reject the defendant’s argunent
that even if the state-created benefit of being on the tow ng
list is a protected property right under these principles, that
exact point was not established at the time of the due process
violation. 1d. (noting that soon after violation, at |east two
federal courts specifically recognized property right in being on
stat e-prescri bed wecker service list). 1In doing so, it noted
that a specific prior adjudication of a right is not necessary to
make it “clearly established” for qualified i munity purposes.
Id. Thus, the court stated that:

any reasonably conpetent official in [the

def endant’ s] position charged, as they would be, with

know ng t he general due process principles above

outlined, nmust also be charged with making the

obvi ous application of those principles to the facts

of this case. That being on the list was a benefit

havi ng econom ¢ value was nmanifest. . . . That being

on it by virtue of this state regulatory regine

insured that it was a legally enforceable entitlenent

rather than a nere unilateral expectation was al so

mani fest to any reasonably conpetent official charged

w th know edge, as they nust be, of the regulatory

reginme they were required to enforce.
| d. The court concluded, as a matter of |law, that the defendant

was not entitled to qualified immnity. 1d. at 318.
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In the instant case, the Supervisors nust al so be charged
wi th know edge of these general due process principles and the
ability to apply themto the circunstances surroundi ng the
renoval of Rob’s Autonotive fromthe towing |ist. Furthernore,
at the tinme of the renoval of Rob’s Autonotive fromthe list, a
nunber of courts had specifically recognized that being on a
towmng list or “wecker list” created pursuant to state or |ocal
law is a protected property right under established due process
principles. Crownhart, 1992 W. 332298, at *2-3; Pritchett, 973
F.2d at 317; Abercronbie, 896 F.2d at 1232; G eqg, 732 F. Supp.

at 853; Henson, 559 N Y.S. 2d at 1066. Thus, Rob’s Autonotive’'s
right to due procedures before renoval fromthe towing Iist was a
clearly established right of which any official in the position
of the Supervisors would have known. Accordingly, the
Supervisors are not entitled to qualified immunity.
3. Sovereign I nmunity

The Townshi p asserts that the Pennsylvania Political
Subdi vision Tort Clainms Act (“Tort Clains Act”) provides no
exception for the act conplained of in this case. 42 Pa.C. S.A 8
8501 et seq. This argunent has no nmerit if it is asserted as a
defense to the due process claim

Pennsyl vania's Tort clainms act is sinply irrelevant to the
Township's liability under § 1983. First, a nunici pal
corporation cannot be immunized from§ 1983 liability by state

law. How ett v. Rose, 496 U S. 356, 376 & 383 (1990). Second,

a |l ocal government can be sued under § 1983 if the action that is
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al l eged to be unconstitutional inplenments “a policy, statenent,

ordi nance, regulation, or decision officially adopted and

pronul gated by that body’'s officers.” Mnell v. Dep’'t of Soc.
Servs., 436 U. S. 658, 690 (1978). The action of renoving Rob’s
Aut onotive fromthe towing list clearly constitutes a decision
officially adopted by the Township's officers. Accordingly, the
Township is not entitled to sovereign imunity.

Summary judgnment will be entered in favor of Rob’s
Aut onoti ve agai nst the Townshi p and the Supervisors on the
procedural due process claim

D. Puni ti ve Damages

Punitive and exenpl ary danmages are not avail abl e under
8§ 1983 against a nunicipality or against local officials in their

official capacity. Cty of Newport v. Fact Concerts, 453 U. S

247, 271 (1981); Agresta v. Good, 797 F. Supp. 399, 410 (E.D. Pa.

1992). Thus, Defendants’ notion will be granted to the extent
that it seeks to preclude punitive damages agai nst the Townshi p
and the Supervisors in their official capacity.

Punitive damages are avail abl e against a defendant in his
i ndi vi dual capacity. Agresta, 797 F. Supp. at 410 (citing Smth
v. Wade, 461 U S. 30, 51 (1983)). However, punitive damages nust
be reserved for cases in which the defendant’s conduct anmounts to

sonet hing nore than a violation justifying conpensatory danmages

or injunctive relief. Keenan v. Philadel phia, 983 F.2d 459, 470

(3d Gr. 1992); Cochetti v. Desnond, 572 F.2d 102, 106 (3d Cr.

1973). Punitive damages are available in a 8§ 1983 case only in
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speci al circunstances, such as when the defendant’s conduct
anounts to reckless or callous disregard of the federally

guaranteed rights of others. Savarese v. Agriss, 883 F.2d 1194,

1203-05 (3d Cir. 1989). It is not necessary that the conduct be
intentional or notivated by an evil notive. 1d. at 1204.

Al though it appears to the court that evidence weighs
agai nst an award of punitive damages, because it has been
denonstrated that the Supervisor Defendants violated a clearly
established constitutional right that reasonable officials in
their position should have known, there is a genuine issue of
material fact as to whether these defendants acted with reckl ess
or callous disregard to the federally protected rights of Rob’s
Aut onotive. Accordingly, Defendants’ notion will be denied to
the extent that it seeks sunmmary judgnent on the issue of the

Supervisors’ individual liability for punitive danmages.

V. CONCLUSI ON

For the reasons set forth above, sunmmary judgnent w il be
entered: (1) in favor of all Defendants on all clains asserted by
plaintiff Leipziger; (2) in favor of defendant Bergman on all
counts; (3) in favor of the Township and Supervi sors and agai nst
Rob’ s Autonotive on the substantive due process, equa
protection, breach of contract and tortious interference with
contract clains; (4) in favor of Rob’s Autonotive and agai nst the
Townshi p and the Supervisors on the procedural due process claim

(5) in favor of the Township and agai nst Rob’s Autonotive on the
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puni tive danmages claim and (6) in favor of the Supervisors and
agai nst Rob’s Autonotive on the punitive damages claimto the
extent that it is asserted against the Supervisors in their
official capacity. Defendants’ notion will be denied to the
extent that it seeks summary judgnent in favor of the
Supervisors, in their individual capacities, on the punitive
damages claim The clains remaining to be litigated are an
assessnent of conpensatory danages agai nst the Township and the
Supervi sors for the due process violation, and consi deration of
Rob’ s Autonotive s punitive damages cl ai m agai nst the

Supervi sors.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT LEI PZI CER and : ClVIL ACTI ON
ROB' S AUTOMOTI VE & COLLI SI ON
CENTER, | NC.
V.
TOMSH P OF FALLS, et al. : NO. 00-1147
ORDER

AND NOW TO WT, this 1° day of February, 2001, upon
consi deration of defendants the Township of Falls, et al.’s
Motion to Dismss Plaintiffs’ Conplaint Pursuant to Federal Rules
of Civil Procedure 12(b)(1) and (6) or, Alternatively, Mtion for
Summary Judgment Pursuant to Federal Rule of G vil Procedure 56;
plaintiffs Robert Leipziger’'s and Rob’s Autonotive & Collision
Center, Inc.’s Mtion for Summary Judgnent Pursuant to Federal
Rul e of Civil Procedure 56; the nmenoranda in support of said
noti ons and the responses thereto, IT IS ORDERED t hat sumary
j udgnent is entered:

1. in favor of all defendants on all clainms asserted by
plaintiff Leipziger;

2. in favor of defendant Wayne Bergman on all counts;

3. in favor of defendants Township of Falls, Phillip A
Szupka, WIIliam Dayton, Richard Gtto and Janmes P. Rhein and
agai nst Rob’s Autonotive & Collision Center, Inc. on the
subst antive due process, equal protection, breach of contract and
tortious interference with contract clains;

4. in favor of plaintiff Rob’s Autonotive and agai nst



def endants Township of Falls, Phillip A Szupka, WII|iam Dayton,
Richard Otto and Janmes P. Rhein on the procedural due process
claim and

5. in favor of defendant Township of Falls and, to the
extent that they are sued in their official capacities,
def endants Szupka, Dayton, OQto and Rhein, and against plaintiff
Rob’ s Autonpbtive on the punitive damages claim

I T 1S FURTHER ORDERED t hat Defendants’ notion is DENIED to
the extent that it seeks sunmary judgnent in favor of defendants
Szupka, Dayton, Oto and Rhein, in their individual capacities,

on the punitive damages cl aim

LOU S C. BECHTLE, J.



