I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
WLLI AM E. SHEPARD,
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JOYNER, J. JANUARY , 2001
MEMORANDUM

This is a slip and fall case brought by Dr. WIliamE.
Shepard (“Plaintiff”) against Defendants City of Phil adel phia,
the Anerican Red Cross (“Red Cross”), and the Conmonweal t h of
Pennsyl vania (“Commonweal th”). Presently before the Court are
several procedural notions filed by Plaintiff and the
Conmonweal th. For the reasons below, we will remand the case
based upon the Red Cross’s failure to neet the procedural
requi rements for proper renoval.

BACKGROUND

On January 15, 1999, Plaintiff was injured when he fell on
snow and ice outside a Red Cross building | ocated in
Phi | adel phia, Pennsylvania. On Novenber 13, 2000, Plaintiff
filed suit against Defendants in the Court of Common Pl eas for
Phi | adel phi a County seeki ng damages for the injuries caused by
his fall. Shortly thereafter, the Red Cross renoved the case to
this Court. In renoving the case, however, the Red Cross did not
receive the other defendants’ consent, which is generally
requi red under the renoval statute. Plaintiff now noves to
remand the case to state court based upon the Red Cross’s
i nproper renoval. In addition, the Commonweal th noves to dism ss
the clains against it as being barred by the El eventh Anendnent.
Al t hough Pl aintiff concedes that the El eventh Amendnent bars his
cl ai m agai nst the Commonweal th, he argues that remand, not
dism ssal, is the proper renedy.

DI SCUSSI ON

This case presents three questions for our consideration:
First, did the Red Cross properly renove this case to federa
court? Second, if the case is properly before this Court, should
the cl ai ns agai nst the Conmonweal th be di sm ssed or remanded?

And third, after remand or dism ssal of the clains against the
Commonweal th, what is the appropriate procedural resolution of
the remai ning cl ai s agai nst the other defendants? Because we



answer the first question in the negative, and therefore remand
the entire case, we need not reach the second and third
guesti ons.

Renoval of cases fromstate courts is governed by 28 U S. C

88 1441-1452. Section 1441(a) provides that “any civil action
brought in a State court of which the district courts of the
United States have original jurisdiction, my be renpoved by the
def endant or the defendants . . . .” Under 8§ 1446(b), a
def endant nmust file a notice of such renoval:

within thirty days after the receipt by the

def endant, through service or otherw se, of a

copy of the initial pleading setting forth

the claimfor relief upon which such action

or proceeding is based, or within thirty days

after the service of sumons upon the

defendant if such initial pleading has then

been filed in court and is not required to be

served on the defendant, whichever is

shorter.

Because renoval statutes are an infringenment on the power of

the states, they “nust be strictly construed in favor of state

court jurisdiction.” Landman v. Borough of Bristol, 896 F. Supp.

406, 408 (E.D. Pa. 1995) (citing Boyer v. Snap-On Tools Corp.,

913 F.2d 108, 111 (3d Cr. 1990)). Accordingly, any doubts
concerning the renoval procedure should be resolved in favor of
remand. [d. (sane). In addition, it is well-established that,
despite the anbiguity of the term “defendant or defendants,”
renoval requires that the defendants unaninously join or consent

to the renoval. See, e.q., Balazik v. County of Dauphin, 44 F.3d

209, 213 (3d Cir. 1995), Lews v. Rego Co., 757 F.2d 66, 68 (3d

Cr. 1985); Davidson v. National R R Passenger Corp., No. CV. A

00- 1226, 2000 W. 795881, at *2 (E.D. Pa. June 9, 2000)."*

! There are several exceptions to the unaninmty rule not at issue in this
case. The general rule may be di sregarded when (1) the non-j oi ni ng
defendant is a nominal party; (2) a defendant been fraudul ently joined; or
(3) when a non-resident defendant has not been served at the tinme the
removi ng defendants filed their petition. Winrach v. Wite Metal Rolling &
Stanping Corp., No. ClIV.A 98-3293, 1999 W 46627, at *1 (E.D. Pa. Jan. 6,
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Here, it is undisputed that the Red Cross did not obtain the
consent of the other defendants to renove this case fromstate
court. Instead, inits Notice of Renoval, the Red Cross
contended that it was not required to obtain its co-defendants’
consent because it was the only party entitled to renove the
case. As an initial matter, it is clear that there is no
jurisdictional bar to renoval by the Red Cross. The Red Cross’s
federal charter allows it to “sue and be sued” in federal court,
and therefore, confers “arising under” jurisdiction of Article

1l of the Constitution. See Anerican Nat'l Red Cross v. S. G ,

505 U. S. 247, 264, 112 S. C. 2465, 120 L. Ed. 2d 201 (1992)
(hol ding that specific statutory grant by Congress gave Red Cross
arising under jurisdiction of Article Ill). The jurisdictional
i ssue, however, does not automatically resolve the procedura
qguestion of whether the Red Cross nust still conmply with the
unanimty rule.

The Red Cross cites several cases in which courts have held
that only those defendants who are entitled to renove an action
to federal court thensel ves nust consent to another defendant’s

renoval. See, e.qg., Moscovitch v. Danbury Hosp., 25 F. Supp. 2d

74 (D. Conn. 1998); Parisi v. Rochester Cardiothoracic Assocs.,

No. ClIV-91-6387T, 1992 W. 470521 (WD.N. Y. June 29, 1992); see
also Roe v. Little Co. of Mary Hosp., 815 F. Supp. 241 (N.D. II1.

1992); Hll v. Gty of Boston, 706 F. Supp. 966 (D. Mass. 1989).

These courts have adopted what is generally known as a “refined”

unanimty rule, which provides that a renoving party need not

1999) (quoting Balazik, 44 F.3d at 213 n.4).
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obtain the consent of a co-defendant who would not be allowed to
renove if it were the sole defendant. The justification nost
commonly expressed for this refined approach is that it is unfair
to “enable a plaintiff to defeat renoval entirely by serving
t hose defendants without a renoval right at least thirty days
bef ore serving those defendants with a right to renove.” Parisi,
1992 W. 470521, at *2.

The majority of courts, however, have rejected the so-called

refined approach. See, e.qg., Doe v. Kerwood, 969 F.2d 165, 167-

69 (5th Cr. 1992) (rejecting Red Cross’s refined approach as

conflicting wwth Chicago, Rock Island & Pac. Ry. v. Martin, 178
U S. 245, 20 S. Ct. 854, 44 L. Ed. 1055 (1900), ? and therefore,
hol ding that renoval petition was procedurally defaul ted because

consent of all defendants not obtained); Mayo v. Christian Hosp

Nort heast - Nort hwest , 962 F. Supp. 1203, 1205-06 (E.D. M. 1997)

(rejecting refined approach in favor of unanimty rule); Millins
v. H nkle, 953 F. Supp. 744, 750-51 (S.D. WVa. 1997) (sane);
G bson v. Inhabitants of Brunsw ck, 899 F. Supp. 720, 721 (D. Me.

1995) (sanme); Collins v. Anerican Red Cross, 724 F. Supp. 353,

358-60 (E.D. Pa. 1989) (rejecting Red Cross’s argunent that it
did not have to obtain consent of co-defendants to renove). Many
of the courts adhering to the unanimty rul e have expressed
concern that adoption of the refined approach would allow a

si ngl e def endant anong nmany to i npose its choice of forum on not

21n Martin, the Suprene Court held that a case had been properly remanded to
the state court after the defendants, a group of federally appointed
receivers, failed to obtain the consent of all defendants, despite the fact
that only the receivers woul d have been able to renove the case. [|d. at
251.



only unwilling plaintiffs, but unwilling co-defendants as well.

See, e.q., Gbson, 899 F. Supp. at 721 (noting simlar reasoning

in Chaghervand v. Carefirst, 909 F. Supp. 304 (D. Ml. 1995) and
Wiitconb v. Potomac Physicians, P.A. , 832 F. Supp. 1011 (D. M.

1993)). O hers have criticized the opposing courts’ fear about
abusi ve mani pul ati on of service as bei ng exagger at ed. See, e.qg.,
Kerwood, 969 F.2d at 169 (noting that such abuse by plaintiffs
can be renedi ed by the equitable powers of the court on a case-
by-case basis).

It appears that the Third G rcuit has not addressed this
i ssue. And, as noted above, the only district court in this
district to have analyzed this specific question rejected the
argunments made by the Red Cross in that case, which are largely
t he same argunents the Red Cross forwards again now. See

Collins, 724 F. Supp. at 358-60; see also Matthews v. Key Bank,

No. CIV.A 99-1799, 1999 W. 398716, at *1 (E.D. Pa. June 17,
1999) (noting that it is “not altogether clear” that defendants
have to obtain consent of other defendants to renove; conparing
cases adopting and rejecting refined approach, but not reaching
i ssue).

Based on our reading of the |law, and the rationales
supporting the unanimty rule, we agree with those courts who
have rejected the refined approach. First, we note that the Red
Cross’s grant of jurisdiction, by virtue of its federal charter
does not exenpt it fromconplying with the applicabl e procedural
rules for renoval. As Kerwood and Collins pointed out, unlike

federal instrunentalities such as the FDI C which have their own



speci fic renpoval statutes that do not require consent to renove,
the Red Cross nust renove pursuant to the general renoval
statute. Kerwood, 969 F.2d at 168; Collins, 724 F. Supp. at 358-
59. Therefore, notwithstanding the Red Cross’s uni que position
for jurisdictional purposes, it is still subject to the ordinary
procedural requirenents under 28 U.S.C. § 1446.°

Second, we do not find persuasive the reasoning that
enforcenent of the unanimty rule will result in abuse by
plaintiffs. There is no indication in the case at bar that those
abuses occurred here, and the possibility of such abuse occurring
in the future does not justify nuddying the waters of a

relatively clear procedural rule now *

Conversely, the opposing
fear -- that a single defendant could inpose its choice of forum
on both unwilling plaintiffs and ot her defendants -- would be
nearly a foregone conclusion in many cases were we to adopt the

Red Cross’'s position. Finally, the well-established application

5 Onthis issue, we find the Roe court’s criticismof Kerwood nisplaced. See
Roe, 815 F. Supp. at 243 (criticizing Kerwood for upholding unanimty rule
because jurisdiction of Red Cross is “party-based” and not based upon
diversity or a federal question). Contrary to Roe's position, we do not
believe that the type of jurisdiction involved di sposes of the procedura
issue. Rather, we agree with the Kerwood court that “[t]he | anguage of the
specific statutory authority for renoval is the controlling factor in
determ ni ng whet her a defendant rnust obtain the consent of co-defendants.”
Id. at 168. Gven that there is no question that the general renoval
statute applies in this case, we see no reason why that statute shoul d not
be applied according to its ternms and understood neani ng.

* Moreover, at least one court in this district has held that, if a case is
renovabl e, any defendant, including one not named in the conplaint’s federa
| aw count or otherwi se able to renove independently, nust be permtted to
file a notice of renoval. Cartwight v. Thomas Jefferson Univ. Hosp., 99 F.
Supp. 2d 550, 552-53 (E.D. Pa. 2000) (Dalzell, J.). “A contrary rule would
permt a plaintiff to defeat renoval by the sinple ganbit of manipul ating
the order of service of process on various defendants.” 1d. at 553
(allowi ng renmoval by defendant who had only state clains agai nst her where
anot her, later-served defendant had federal |aw claimagainst it). Although
Cartwight presented different issues than this case, we note that adoption
of the type of rule suggested therein would further nollify concerns about
plaintiffs’ abuse of service.




of the unanimty rule in this Grcuit, see Balazik, 44 F.3d at

213, as well as the Suprene Court’s decision in Martin, counsel
agai nst addi ng further exceptions or refinenents to the standard
renoval procedure. For all these reasons, we find that the Red
Cross’s renoval petition is procedurally defective because the

consent of all defendants was not obtai ned. See, e.d., Kerwood,

969 F.2d at 169.° Accordingly, we will grant Plaintiff’s Mtion
to Remand and remand this case to the Court of Common Pl eas for

Phi | adel phi a County.

CONCLUSI ON
For the reasons above, we will grant Plaintiff’'s Mdtion to
Remand. Because we will remand the entire case, we need not
address the Conmmonwealth’s Motion to Dism ss. An appropriate

order foll ows.

W note that Plaintiff also attenpts to draw support from Justice Kennedy’s
concurrence in Wsconsin Dep’t of Corrections v. Schacht, 524 U. S. 381, 118
S. C. 2047, 141 L. Ed. 2d 364 (1998). 1In his concurring opinion, Justice
Kennedy states that “[r]enpval requires the consent of all of the
defendants.” |d. at 2054 (citing Martin, 178 U. S. at 248) (Kennedy, J.,
concurring). W believe that Plaintiff places nore weight on this broadly
worded statenent than it rightly deserves, and we do not rest our decision
in this case on that authority. Wile Justice Kennedy' s statenment may
suggest general support for Plaintiff’s position, the issues presented in
Schacht are distinct fromthose presented here and, in any event, that
concurring opinion does not have the precedential value Plaintiff ascribes
toit.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

WLLI AM E.  SHEPARD,
Plaintiff, : ClVIL ACTI ON
V. : No. 00- CV- 6076
CI TY OF PH LADELPHI A, et al. :

Def endant s.
ORDER

AND NOW this day of January, 2001, upon
consideration of Plaintiff’s Mdtion to Remand (Docunent No. 6),
and Defendants’ Response thereto, it is hereby ORDERED t hat
Plaintiff’s Mdtion is GRANTED.

| T 1S FURTHER ORDERED t hat the Commonweal t h of
Pennsylvania’s Motion to Dism ss (Docunent No. 5) is DEN ED as
MOOT.

BY THE COURT:

J. CURTI'S JOYNER, J.



