IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHLEASE BROWN, : CIVIL ACTI ON
Plaintiff, : NO.  99- 6596
V. :

LI BERTY MJUTUAL | NSURANCE
GROUP, et. al,

Def endant .

MEMORANDUM

BUCKWALTER, J. January 30, 2001

Plaintiff Chlease Brown (“Plaintiff” or “Brown”) filed
this action pursuant to 42 Pa. C.S.A 8 8371 and the Pennsyl vani a
Unfair Trade Practices and Consuner Protection Law, 73 Pa. § 201-
1 et seq. alleging that her insurance conpany, Liberty Mitual
| nsurance Group (“Defendant” or “Liberty Miutual”), breached its
contract duties, acted in bad faith and engaged in unfair trade
practices, deceit and intentional infliction of enotional
di stress when handling her claimfor theft of her vehicle.
Presently before this Court is Defendant’s Mtion for
Summary Judgnent as to all of these clains. This Court finds

that Plaintiff failed to provide sufficient evidence! to support

1. The Third Circuit established “clear and convincing evidence” as the
appropriate standard for evaluating a claimof bad faith. See Polselli v.
Nationwide Miut. Fire Ins. Co., 23 F.3d 747, 750 (3¢ Cir. 1994).




these allegations. This Court grants summary judgnent on al

five counts.

BACKGROUND

Plaintiff filed a claimw th her car insurance conpany,
Li berty Mutual, followi ng the theft of her car on Novenber 26,
1997. Plaintiff alleged that she had parked the car for the
evening on the street between two other vehicles. The follow ng
norni ng, the car was gone. The police recovered the car within a
week and found it significantly damaged. As the car had been
| eased, Plaintiff sought conpensation for the val ue of
incidentals that had been in the car as well as the cost of a
rental car for the week before she obtained a replacenent car.

I n processing her claim Defendant conducted a routine
exam nation of the car and discovered that the ignition had not
been di sturbed and the steering wheel colum was still | ocked.

As an unconprom sed ignition and a | ocked steering wheel are “red
flags” that trigger further investigation into theft clains as a
precaution agai nst fraud, Defendant referred Plaintiff’s claimto
a Special Investigation Unit (“SIU) for a nore thorough

anal ysi s.

The SIU investigator clainmed he conducted a thorough
investigation of Plaintiff’s case including a taped interview
with Plaintiff, a visit to the site of the car’s di sappearance,

an interview wi th the nei ghborhood watch captain for Plaintiff’s
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bl ock and efforts to interview other neighbors. Additionally, he
vi ewed the car and spoke wth the conpany that |eased her the
vehicle. At that point, the investigator stated in his report,
he had been prepared to pay Plaintiff’s claimif she had no
credit problens. Although Plaintiff recalled being |ate on her
car paynents only once, her credit history suggested that she had
been substantially |late on various other paynents in the past.
This information pronpted the investigator to continue his
i nvestigation, and he hired an expert to conduct a key path
analysis. This test confirnmed that the ignition had not been
conprom sed and the investigator proceeded by examning Plaintiff
under oath in June. 1In early October, after learning that a
series of car thefts had occurred by using a tow truck or
fl atbed, a nethod which would not conprom se the ignition,
Def endant sent Plaintiff a check for the anpbunt of her claim
Plaintiff, on the advice of her attorney, did not
deposit the check citing her objection to Defendant’s rel ease
form Despite her decision not to submit the rel ease, Defendant
mailed Plaintiff a check for the amount of her claim As
Plaintiff did not deposit the check, Defendant sent her a letter

aut hori zing the deposit w thout conprom sing her bad faith claim

1. Legal Standard
A notion for sunmary judgnment shall be granted where

all of the evidence denonstrates “that there is no genuine issue
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as to any material fact and that the noving party is entitled to
a judgnment as a matter of law” Fed. R Gv. P. 56(c). A
genui ne issue of material fact exists when “a reasonable jury

could return a verdict for the nonnoving party.” Anderson v.

Li berty Lobby Inc., 477 U S. 242, 248 (1986). “Only disputes

over facts that m ght affect the outcone of the suit under the
governing law will properly preclude the entry of sunmary
judgnent.” 1d.

I f the noving party establishes the absence of the
genui ne issue of material fact, the burden shifts to the
nonnovi ng party to “do nore than sinply show that there is sone

met aphysi cal doubt as to the material facts.” Mtsushita El ec.

| ndus. Co. v. Zenith Radio Corp., 475 U S. 574, 586 (1986).

When considering a notion for summary judgnent, a court
must view all inferences in a light nost favorable to the

nonnmovi ng party. See United States v. Diebold, 369 U S 654, 655

(1962). The nonnoving party, however, cannot “rely nerely upon
bare assertions, conclusory allegations or suspicions” to support

its claim Fireman’s Ins. Co. v. DeFresne, 676 F.2d 965, 969 (3d

Cr. 1982). To the contrary, a nere scintilla of evidence in
support of the non-noving party’'s position wll not suffice;
t here nust be evidence on which a jury could reasonably find for

t he nonnmovant. Li berty Lobby, 477 U S. at 252. Therefore, it is

plain that “Rule 56(c)” mandates the entry of summary judgnent,



after adequate tine for discovery and upon notion, against a
party who fails to make a showi ng sufficient to establish the
exi stence of an elenent essential to that party s case, and on
which that party wll bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). In such a

situation, “[t]he noving party is ‘entitled to a judgnent as a
matter of |aw because the non-noving party has failed to nake a
sufficient showing on an essential elenent of her case with
respect to which she has the burden of proof.” 1d. at 323
(quoting Fed. R CGv. P. 56(c)).
I11. Discussion

A.  Count |-Breach of Contract

Plaintiff alleges in her conplaint that Defendant

breached her insurance contract both by requiring her to sign a
rel ease before sending her paynent and by delaying its decision
to pay her. As to the first argunent, Plaintiff’ s allegation
shoul d be considered noot. Although Defendant mailed Plaintiff a
standard rel ease prior to making a paynent, Defendant
subsequently paid Plaintiff’s claimwthout requiring subm ssion
of the release. Mdreover, Defendant sent Plaintiff a letter
acknow edgi ng her bad faith suit and assuring her that depositing
the check would not conpromise this claim As Plaintiff fails to
identify any clause in her insurance policy that the request for

rel ease violates and as Defendant ultinmately nmade paynent w t hout



requiring a release, there is no evidence that Defendant breached
Plaintiff’s contract and summary judgnent is appropriate.

As to the length of tinme between Plaintiff’s claimand
her receipt of paynent, Plaintiff fails to identify a contractual
provi si on that Defendant breached in continuing its investigation
for this period of tinme. Mreover, as discussed infra, Defendant
did not cause an intentional delay in the investigation of her
claim Therefore, Defendant did not behave in bad faith or
breach any duty to reasonably and fairly evaluate Plaintiff’'s
i nsurance claim For these reasons, the breach of contract claim
does not survive the notion for sunmary | udgnent.

B. Count Il-Bad Faith

Plaintiff alleges that Defendant engaged in bad faith
because it did not fairly or objectively evaluate her insurance
claim Mre specifically, Plaintiff argues that Defendant
required Plaintiff to sign a general release before paying her
claim failed to keep Plaintiff adequately apprized of coverage
and unreasonably w thheld her paynent for a prolonged period of
time. The first argunent is addressed under the breach of
contract claimsupra and the second two are di scussed here.

To make out a claimof bad faith under 42 Pa. C. S A 8§
8371, Plaintiff nust provide clear and convinci ng evidence that

1) Defendant | acked reasonabl e basis for denying benefits

under the policy and 2) Defendant reckl essly disregarded its |ack



of reasonabl e basi s. See Polselli v. Nationwide Miut. Fire Ins.

Co., 23 F.3d 747, 750 (39 Cir. 1994). Mbreover, nere negligence
or poor judgnent is not bad faith. 1d. at 751.

Plaintiff fails to provide sufficient evidence that
Def endant | acked reasonabl e basis for del ayi ng paynent of
Plaintiff’s claimin order to pursue its investigation. The
appearance of the type of “red flag” present here nade it
appropriate for Defendant to evaluate the authenticity of the
claimnore carefully. Plaintiff counters by stating that her
situation involved only one red flag whereas the cases cited by
Def endant in which delay of paynent was perm ssi bl e contained
multiple flags. Wile this distinction is accurate, the nunber
of flags does not necessarily render Defendant’s decision to

investigate her claimany | ess reasonable. The initial “red
flag” in Plaintiff’s case, an unconpronmi sed ignition, is
significant and rel ated enough to the theft as to reasonably
require further investigation.

As to the duration of the investigation, Plaintiff
fails to provide clear and convincing evidence that Defendant
know ngly di sregarded information that woul d have ended the
i nvestigation nore pronptly. By contrast, in February |ess than
three nonths after recovery of the car, the investigator

evaluating Plaintiff’s claimindicated in his internal report

that he found Plaintiff credible and was prepared to pay her



claim However, he wanted to confirm her good credit history.
Upon | earning of her past |ate paynents, he believed it
appropriate to investigate this additional red flag.? This
information, in conbination wth the fact that Plaintiff had
exceeded the nunber of mles permtted under her |ease, and the
perceived difficulty of renmoving her car froma narrow street

W t hout using the ignition, constitutes sufficient grounds for
continuing the investigation. For these reasons, the Court finds
Def endant’ s behavi or reasonabl e under the circunstances.

As to the argunent that Defendant took too long to
evaluate Plaintiff’'s claim the Court recogni zes that el even
months is a protracted period of tinme for paynent of a smal
claim However, the length of the investigation fell wthin
paraneters that have been deened acceptable by this circuit. See

Quaciari_v. Allstate Insurance Conpany, 998 F. Supp. 578, 579-80

(E.D.Pa.), aff’d without opinion, 172 F.3d 860 (3¢ Cr.
1998) (finding that a period of approximately thirteen nonths
between the initiation of a claimand its paynent did not

constitute bad faith absent aggravating factors); see also

WIllianms, 83 F.Supp.2d at 572. (holding that although swifter

resol ution may have been possible, the insurer did not act in bad

2. Plaintiff testified at her deposition that she recalled only one late

| ease paynent and sonme possible credit card debt. The SIU investigator

all egedly learned fromher credit report that she was late nultiple tinmes in
maki ng vari ous paynments. This Court believes that in |ight of the
circunstances of this theft even one confirmed incident of delinguent paynent
was sufficient to justify proceeding with a nore thorough investigation.
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faith where it took fifteen nonths to resolve an insurance
claim. Hence, as no aggravating factors were presented,
Def endant’ s behavi or does not constitute bad faith.

As to the argunent that Defendant failed to keep
Plaintiff apprized of the investigation, it should be dism ssed
as it does not constitute a ground for bad faith under this
statute. Mreover, even if this claimdid fall within the
protection of the statute, Plaintiff fails to provi de adequate
evidence of this allegation. Defendant, by contrast, offers
testinony that the investigator net with Plaintiff at the end of
Decenber, sent her letters approximtely once a nonth from
February to April to informher that the investigation was
ongoi ng and requested to take her statenent under oath in June.
Al t hough these contacts were not necessarily as informative as
Plaintiff mght have wanted, they did occur and are sufficient to
elimnate Plaintiff’s claimof bad faith on this ground.

C. Counts IlIl & IV-Unfair Trade Practices and Deceit

Plaintiff asserts a clai munder the Pennsylvania Unfair
Trade Practices and Consunmer Protection Law, 73 Pa. 8§ 201-1 et
seq. alleging unfair and deceptive business practices. |In order
to establish a claimunder this act, Plaintiff nust denonstrate
t hat Defendant nmade a fal se representation that has actually
decei ved or has had a tendency to deceive Plaintiff and that this

representation may have affected Plaintiff’s decision to purchase



the insurance policy. See D Lucido v. Termnix International

Inc., 676 A .2d 1237, 1240-41 (Pa. Super. 1996). Plaintiff does
not offer any evidence that Defendant msled Plaintiff in the
crafting of her insurance policy or during the handling of her
claim For this reason, Plaintiff fails to survive a notion for
summary judgnent as to this claim

D. Count V--Intentional Infliction of Enotional D stress

Plaintiff alleges that the delay in receiving her

i nsurance paynents and the process involved in the continued
i nvestigation of her theft claimconstituted intentional
infliction of enotional distress. However, Plaintiff fails to
provi de sufficient evidence of this claimto survive a notion for
summary judgnent. A claimfor intentional infliction of
enotional distress is reserved for cases of outrageous or extrene

behavi or. See Papieves v. Lawence, 437 Pa. 373 (1970) (fi ndi ng

out rageous conduct in the mshandling of a corpse). Wile it may
be undesirabl e and anxi ety causing for an insurance investigation
to last alnost a year, this experience is not the kind where
courts have found outrageous behavior. See id. For this reason,
Plaintiff’s claimfor intentional infliction of enotional

di stress does not survive the notion for sunmary judgnent.

V. CONCLUSI ON
For the foregoing reasons, Defendant’s Motion for

Summary Judgnent is granted as to all five counts (1) breach of
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contract; (2) bad faith; (3) unfair trade practices and consumner
protection law, (4) deceit; and (5) intentional infliction of
enotional distress.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHLEASE BROWN, : CIVIL ACTI ON
Plaintiff, : NO.  99- 6596
V. :

LI BERTY MJUTUAL | NSURANCE
GROUP, et. al,

Def endant .

ORDER

AND NOW this 30'" day of January, 2001, upon
consideration of Defendant’s Mtion for Summary Judgnent (Docket
No. 13), Plaintiff’s response thereto (Docket No. 14) and
Def endant’ s Reply Menorandum (Docket No. 15), it is hereby
ORDERED t hat Defendant’s Motion is GRANTED in its entirety.

Judgnent is entered on behal f of defendant and agai nst
plaintiff.

This case i s CLOSED

BY THE COURT:

RONALD L. BUCKWALTER, J.



