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MVEMORANDUM AND ORDER
BECHTLE, J. January 30, 2001

Presently before the court are defendant Dal e
Schoeneberger’s notion for sunmary judgnent; defendants M chael
J. Pezoldt’s and Little Apple Market's (“Little Apple”) notion
for summary judgnent; third-party defendants Tinothy C Yanders’
and Eye in the Sky's (“Third-Party Defendants”) notion for
summary judgnent; plaintiff Rosa McNeil’'s (“Plaintiff”)
oppositions thereto; and Third-Party Defendants’ Reply. For the

reasons stated below, the notions will be granted as foll ows.

BACKGROUND

This suit arises out of Plaintiff’'s arrest on February 8,
2000. Certain facts are not in dispute. Little Apple is a
supermarket |ocated in Al entown, Pennsylvania. (Br. of Defs.,

M chael J. Pezoldt and Little Apple Market’s Mt. for Summ J.
(“Pezoldt Mot. for Sunm J.”) at 1.) Pezoldt is enployed by
Little Apple as a | oss prevention expert, i.e., a security guard.
Id. In that capacity, he observes the store floor through a

vi deo nonitoring system and apprehends individuals believed to be
shoplifting merchandise. 1d. Although it is unclear fromthe
papers, it appears that Pezoldt is also enployed by Eye in the

Sky, a security consulting business operated by Tinothy Yanders.



Id. at 4. Yanders is not an enployee of Little Apple. 1d.
On the norning of Decenber 5, 1999, Pezol dt was worki ng at
Little Apple when he observed an African-Ameri can woman openi ng a
box of Tylenol and concealing its contents in her coat. |1d. at
2. Pezoldt confronted the woman, identified hinself, and
requested that the wonman acconpany himto his office. 1d. Wile
acconpanyi ng Pezoldt to the security office, the woman renoved
the Tyl enol from her pocket, handed it to Pezoldt, and asked if
she could pay for it then. |[d. Pezoldt responded in the
negati ve and requested identification, at which point the woman
produced a Pennsylvania driver’s |license bearing the nane Rosa
McNeil, the nane of the Plaintiff in the instant action. Id.
Because the license expired over seven years ago and Pezol dt had
sonme doubts as to the wonan’s identity, he contacted the
Al'l entown Police Departnment to verify her identity. 1d. In
response, Oficer Kevin Kennedy arrived on the scene, conducted a
background check, and verified that the |license had not been
altered. |d. at 3; Pl."s Br. in Qop’n to Defs.” Mt. for Summ
J. (“Pl.”s Oop’'n to Pezoldt Mot. for Summ J.”) at 3. Oficer
Kennedy believed that the woman was Rosa McNeil. (Pezoldt Mdt.
for Suimtm J. Ex. L.) In fact, the woman was not Rosa McNeil, but
had presented a driver’s license that was stolen from Rosa MNei
years earlier. (Pl.”s OCop’'n to Pezoldt Mdt. for Sunm J. at 3.)
Pezol dt infornmed the woman that if she paid civil
restitution within thirty days, no crimnal charges woul d be

filed. Pezol dt Mbt. for Surm J. at 3; see 42 Pa. Cons. Stat.
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Ann. 8 8308 (providing civil penalty for retail theft). Because
paynent was not received within thirty days, Pezoldt filed a
crimnal conplaint for retail theft against Rosa McNeil on
January 6, 2000. (Pezoldt Mot. for Summ J. at 3.)

Plaintiff, the real Rosa McNeil, was notified by her
daughter of the charges. (Pl.’s Opp’'n to Pezoldt Mt. for Summ
J. at 5.) About one week after the charges had been filed, she
went to Little Apple to speak wth Pezol dt, who confirmed that
Plaintiff was not the woman that he apprehended on Decenber 5.
Id. at 6; Pezoldt Mdt. for Sunm J. at 4. Pezoldt advised
Plaintiff that he would contact District Justice Gatti’'s office,
whi ch i ssued the warrant, and explain the circunstances.

(Pezoldt Mot. for Sutm J. at 5; Pl.’s Qop’'n to Pezoldt Mt. for
Summ J. at 7.)

Pezol dt asserts that he called Yanders and expl ai ned that
t he woman who had showed up with a copy of the crimnal conplaint
was not the one that he apprehended. (Pezoldt Mt. for Summ J.
at 4.) According to Pezoldt, Yanders told himthat Plaintiff
still had to go to court because at the tinme, they did not know
“who [was] the real Rosa McNeil.” 1d. Ex. X Pezoldt also
asserts that he contacted Magistrate Gatti’s office the foll ow ng
day and expl ained the circunstances, but that he was told that
“the courts had to handle it because we didn’'t know who was the
real person at the tine.” [d. Ex. AA. Pezoldt states that he
then called Plaintiff’'s residence and |left a nessage for her to

call him but that his call was never returned. ld. Ex. BB.
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Pezol dt was never notified of a court date. 1d. Ex. CC.

Yanders, however, testified that Pezol dt never informed him
that the woman who appeared with the conplaint was not the woman
he apprehended. (Pl.’s Opp’'n to Pezoldt Mot. for Summ J. at 10-
11 & Ex. 4 at 32-35 & 37.) Yanders deni es having advi sed Pezol dt
not to drop the charges. 1d. at 10 & Ex. 4 at 32-34. Al so,
Plaintiff denies that Pezoldt |left a nessage on her answering
machine. 1d. at 11-12 & Ex. 2 at 76.

Subsequently, District Justice Gatti’s office issued a
notice to Plaintiff to appear in court on February 7, 2000 for
t he purpose of picking up fingerprint cards. ' (Pezoldt Mt. for
Summ J. at 5 & Ex. DD.) Plaintiff acknow edges receiving that
notice before February 7. 1d. at 5 & Ex. EE. Apparently,
Plaintiff believed that she need not appear for that court date
because she had not stolen fromLittle Apple. See id. Ex. |
(reflecting Plaintiff’'s testinony). Plaintiff did not appear in
court as ordered.

On February 8, 2000, District Justice Gatti issued a warrant
for Plaintiff's arrest because she failed to appear. |d. at 7.
That day, Schoeneberger, a Pennsylvania state constable, received
the warrant and fingerprint card and appeared at Plaintiff’s
residence. |1d.; Pl."s Opp’'n to Pezoldt Mt. for Sunm J. at 12.

Plaintiff initially refused to acconpany Schoeneberger to the

! Pennsyl vania | aw requires fingerprinting before a
charge of retail theft can be adjudicated. 18 Pa. Cons. Stat.
Ann. § 3929.



police station. (Pl.”’s Oop’n to Pezoldt Mot. for Summ J. at
13; Pezoldt Mdt. for Sunmm J. at 7.) Due to Plaintiff’s
protests, Schoeneberger called Little Apple. (Pl.’s Oopp’'n to
Pezol dt Mot. for Summ J. at 13; Pezoldt Mot. for Summ J. at 7.)

Schoeneberger testified that he spoke with a fenmal e enpl oyee
fromLittle Apple who said that she was famliar with the case
and, as far as she knew, the charges were not dropped. (Pezol dt
Mt. for Summ J. at 7 & Ex. SS.) Plaintiff, however, testified
that al though she did not know who Schoeneberger spoke to, she
assuned that it was Pezol dt because “he [ Schoeneberger] said he
[the person on the phone] told himl wasn't the one.” (Pl.’s
Qop’'n to Pezoldt Mot. for Summ J. Ex. 2 at 88.) Plaintiff could
not hear the voice of the person to whom Schoeneberger was
speaking. 1d. Ex. 2 at 92-93.

Schoeneberger then contacted District Justice Gatti’s
of fice, and was advised that there was nothing in the file
i ndicating that the charges were wi thdrawn or dropped. (Pezol dt
Mt. for Summ J. at 8, Exs. UU & W.) Schoeneberger testified
that he was advised by District Justice Gatti’s office to proceed
with the warrant and fingerprint order. (Br. of Def. Dale
Schoeneberger in Supp. of his Mdt. for Summ J. (“Schoeneberger
Mot. for Summ J.”) Ex. E at 25.) Plaintiff eventually agreed to
acconpany Schoeneberger to the Allentown Police Departnent.
(Pezoldt Mot. for Summ J. Ex. AAA.) Although she initially
refused to cooperate, eventually Plaintiff was fingerprinted and

t hen driven hone. Id. Exs. AAA & BBB.
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After being driven honme, Plaintiff and her daughter again
went to Little Apple and spoke to its owner, Thonmas CGottschal l
Id. Exs. DDD & EEE. On February 9, Gottschall w thdrew the
charges. |d. Ex. GGG & HHH;, PIs.” App. in Qop’'n to Sunm J.,
Schoeneberger Dep. Ex. 4.

Plaintiff brought suit against Schoeneberger, Pezoldt and
Little Apple under the federal Cvil R ghts Act and Pennsyl vani a
common | aw. Her Conplaint alleges that: (1) Schoeneberger
arrested Plaintiff w thout probable cause; (2) Schoeneberger and
Pezol dt conspired to effect the unlawful arrest out of racial
animus toward Plaintiff, an African-Anerican; and (3) Pezol dt
falsely inprisoned Plaintiff. (Conpl. Counts I-111.) Plaintiff
asserts that Little Apple is liable for the actions of Pezol dt
under principles of respondeat superior. Pezoldt and Little
Apple filed a third-party conplaint agai nst Yanders and Eye in
the Sky, alleging that Yanders and Eye in the Sky were |iable for
all or part of Plaintiff’s clains because they directed Pezol dt

to continue Plaintiff’s prosecution. (Third-Party Conpl. 12.)

1. LEGAL STANDARD

Summary judgnment shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.

56(c). A factual dispute is material only if it mght affect the
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outconme of the suit under the governing law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). Wether a genuine issue

of material fact is presented will be determned by asking if "a
reasonable jury could return a verdict for the non-noving
party."? 1d. In considering a notion for summary judgnent,
"[i1]nferences should be drawn in the |light nost favorable to the
non-novi ng party, and where the non-noving party's evidence
contradicts the novant's, then the non-novant's nust be taken as

true." Big Apple BMN Inc. v. BMNof N Am, Inc., 974 F. 2d

1358, 1363 (3d Cir. 1992) (citation omtted).

I11. DI SCUSSI ON

Def endants assert that they are entitled to judgnent as a
matter of law on all of Plaintiff’'s clains. Plaintiff asserts
that there are genuine issues of material fact precluding sunmary

judgnent as to any of the Defendants or Third-Party Defendants.

2 “The non-noving party nust raise 'nore than a nere

scintilla of evidence inits favor' in order to overcone a
summary judgnent notion and it cannot rely on unsupported
assertions, conclusory allegations, or nere suspicions or beliefs
in attenpting to survive such a notion.” WIInore v. Anerican
Atelier, Inc., 72 F. Supp. 2d 526, 527 (E.D. Pa. 1999) (citations
omtted). As the Court stated in Celotex Corporation v. Catrett,
"the plain | anguage of Rule 56(c) mandates the entry of summary
judgnent, after adequate tinme for discovery and upon notion,
against a party who fails to nmake a show ng sufficient to
establish the existence of an el enent essential to that party's
case, and on which that party wll bear the burden of proof at
trial." Celotex Corp., 477 U S. 317, 322 (1986). Where no such
showing is made, "[t]he noving party is "entitled to a judgnent
as a matter of |law because the nonnoving party has failed to
make a sufficient showm ng on an essential elenent of her case
with respect to which she has the burden of proof."” 1d. at 323.




A. Plaintiff's Federal dains

Count | of Plaintiff’s Conplaint alleges that Schoeneberger
illegally arrested Plaintiff in violation of 42 U S.C. § 1983.
(Conpl. Count I.) Count Il alleges that Schoeneberger and
Pezol dt conspired to violate Plaintiff’s civil rights in
violation of 42 U S.C. § 1985. |[d. Count 1I1.

1. Count |: False Inprisonnment Agai nst Schoeneberger

The G vil R ghts Act provides civil redress for plaintiffs
injured by persons or entities acting under color of state law in
violation of the Constitution or laws of the United States. 42
US C 8§ 1983. To prevail on a 8 1983 claim a plaintiff nust
prove that: (1) the defendants acted under color of state |aw
(2) depriving the plaintiff of a right secured by federal |aw,
and (3) damages. Sanerik v. City of Philadel phia, 142 F.3d 582,

590 (3d Cir. 1998); Kelly v. Borough of Sayreville, 107 F. 3d

1073, 1077 (3d Cr. 1997); Mark v. Borough of Hatboro, 51 F.3d

1137, 1141 (3d Cir. 1995).
Under the Fourth Anendnent, a police officer may not arrest
and incarcerate a person except upon probabl e cause. Lut he v.

Cty of Cape May, 49 F. Supp. 2d. 380, 388 (D.N. J. 1999). “The

proper inquiry in a [8] 1983 claimbased on false arrest . . . is
not whether the person arrested in fact conmtted the offense,
but whether the arresting officers had probable cause to believe

the person arrested had commtted the offense.” Dowing v. Gty

of Phil adel phia, 855 F.2d 136, 141 (3d Gr. 1988); Kis v. County

of Schuykill, 866 F. Supp. 1462, 1469 (E.D. Pa. 1994). The
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outconme of the prosecution of the state court charges is

irrelevant. |1d. (citing Roa v. Gty of Bethlehem 782 F. Supp.

1008, 1015 (E.D. Pa. 1991)).

It is well settled that probable cause to arrest generally
exi sts when a police officer nakes an arrest pursuant to a
facially valid warrant and that an officer making an arrest on
t he basis of such a warrant is under no duty to independently
investigate a claimof innocence, whether the claimis based on
m staken identity or otherwwse. |[d. (citations omtted). Law
enforcenent officers who arrest on the basis of such a warrant
are immune fromsuits alleging a constitutional violation. 1d.

(citing Baker v. McCollan, 443 U. S. 137, 144-45 (1979) and G aham

v. Connor, 490 U. S. 386, 389 (1989)).°

Schoeneberger is entitled to summary judgnent. It is
undi sputed that the warrant upon which Schoeneberger acted was
facially valid and that the charges against Plaintiff were stil
open and current when Schoeneberger appeared at her residence.
Schoeneberger verified that Plaintiff was in fact Rosa MNeil,
t he subject of the warrant.

Plaintiff asserts, however, that any probable cause to
arrest evaporated when Schoeneberger phoned Little Apple.

Plaintiff alleges that Schoeneberger spoke to Pezol dt, who told

3 The issue of whether there was probable cause to arrest

shoul d usually be determ ned by the jury, but where there is no
genui ne issue of material fact and credibility conflicts are
absent, summary judgnent may be appropriate. Sharrar v. Felsing,
128 F.3d 810, 818 (3d Cir. 1997).
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himthat Plaintiff was not the woman he had apprehended for

theft. However, even if these allegations are taken as true,
Schoeneberger testified that he contacted District Justice
Gatti’'s office, which advised himthat the warrant should still
be processed. Plaintiff has offered no evidence to contradict
this testinmony. Furthernore, the arrest warrant was issued for
failure to respond to the hearing notice for fingerprint cards.
(Pl.”s App. in Qop’'n to Sunmm J., Schoeneberger Dep. Ex. 4.)

Even given the fact that Plaintiff did not conmt the underlying
crime of retail theft, it is undisputed that she failed to appear
for a court ordered hearing. The direction fromthe District
Justice’'s office, coupled wth Schoeneberger’s verification that
Plaintiff was the person nanmed in the facially valid warrant, are
clearly sufficient to establish probable cause. Thus, the court
concl udes that no reasonable jury could find that Schoeneberger
acted w thout probable cause when he arrested Plaintiff. See
Sharrar, 128 F.3d at 818 (stating that “[t]he question is for the
jury only if there is sufficient evidence whereby a jury could
reasonably find that the police officers did not have probable
cause to arrest”). Accordingly, summary judgnment will be entered

in favor of Schoeneberger on Count | of Plaintiff’s Conplaint.*

4 Even if probabl e cause was | acki ng, Schoeneberger has

establ i shed the defense of qualified imunity. Governnenta
officials performng discretionary functions are generally
shielded fromliability for civil damages where their conduct
does not violate clearly established statutory or constitutional
rights of which a reasonabl e person woul d have known. Har |l ow v.
Fitzgerald, 457 U.S. 800, 818 (1982); Sherwood v. Miulvihill, 113
F.3d 396, 398-99 (3d Cir. 1997). Oficers who reasonably but
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2. Count 11: Conspiracy Agai nst Schoeneberger, Pezol dt
and Little Apple

In 42 U S.C. 8 1985(3), Congress created a cause of action
agai nst official or private persons who conspire to deny a

plaintiff of equal protection of the |aw. °

In order to prevai
under 8§ 1985(3), a plaintiff nmust denonstrate: (1) a conspiracy;
(2) notivated by a racial or class based discrimnatory aninus,
designed to deprive, either directly or indirectly, any person or
cl ass of persons of equal protection of the laws; (3) an act in
furtherance of the conspiracy; and (4) an injury to person or

property or the deprivation of any right or privilege of a

citizen of the United States. Lake v. Arnold, 112 F.3d 682, 685

(3d Cr. 1997), vacated in part on other grounds by 232 F.3d 360

(3d Cir. 2000), (citations omtted); King v. Township of East

Lanpeter, 17 F. Supp. 2d 394, 423 (E.D. Pa. 1998); lsajewics V.

m st akenly conclude that their conduct conports with the Fourth
Arendnment’s requirenents are entitled to imunity. Sharrar, 128
F.3d at 826 (quoting Hunter v. Bryant, 502 U. S. 224, 227 (1991)).
For the reasons just discussed, Schoeneberger could reasonably
have concl uded, based on the warrant and his di scussions with
Little Apple and District Justice Gatti’'s office, that probable
cause existed to arrest Plaintiff.

> The statute provides as foll ows:

If two or nore persons in any State or Territory

conspire . . . for the purpose of depriving, either
directly or indirectly, any person or class of
persons of the equal protection of the laws . . . the

party so injured or deprived may have an action for
the recovery of damages, occasi oned by such injury or
deprivation, against any one or nore of the
conspirators.

42 U.S.C. § 1985(3).
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Buck County Dep’'t of Conmmunications, 851 F. Supp. 161, 163 n.2

(E.D. Pa. 1994).
In order to show a conspiracy, Plaintiff nust establish an
agreenment or neeting of the m nds anong the all eged conspirators.

|sajewics, 851 F. Supp. at 164 (citing Caldeira v. County of

Kaui , 866 F.2d 1175 (9'" Gir. 1989)). *“It is not enough that the
end result of the parties’ independent conduct caused plaintiff
harm or even that the alleged perpetrators of the harmacted in

conscious parallelism” Spencer v. Steinman, 968 F. Supp. 1011

1020 (E.D. Pa. 1997). Nor is it enough that the alleged
conspirators “*had a common goal or acted in concert unless there
is a showng that they directed thensel ves toward an
unconstitutional action by virtue of a nutual understanding or

agreenent.’” Fullman v. Philadelphia Int’l Airport, 49 F. Supp.

2d 434, 444 (E.D. Pa. 1999) (quoting Chicarelli v. Plynouth

Garden Apartnments, 551 F. Supp. 532, 539 (E.D. Pa. 1982)).

Plaintiff contends that when Schoeneberger called Little
Appl e, he nust have talked to a man and that man nust have been
Pezol dt because, just after the call, Schoeneberger told
Plaintiff that “[h]e just said, he knows |I’m not the one, but he
had to take ne.” (Pl.’s Oop’'n to Pezoldt Mot. for Summ J. at
26.) According to Plaintiff, Pezoldt told Schoeneberger that
Plaintiff had not commtted the retail theft. 1d. Plaintiff
asserts that at that point, probable cause to arrest Plaintiff
evaporated. 1d. Thus, Plaintiff argues that “[t]he only reason
for this arrest nust be the conspiracy between Defendants Pezol dt
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and Schoeneberger that was hatched denying [sic] their phone
conversation.” 1d.

Plaintiff has sinply failed to produce any evidence of a
neeting of the m nds between Schoeneberger and Pezol dt, or that
the all eged conspiracy was notivated by any racial aninus.

First, both Schoeneberger and Pezoldt testified that they have
never net or spoken to each other, and thus could not have agreed
to anything. (Pezoldt Mdt. for Summ J. Exs. |1, JJJ, KKK &
LLL.) Plaintiff testified that she could not hear the
conversation that Schoeneberger had with the person fromlLittle
Appl e and could not hear that person’s voice in order to
determne if it was a man or wonan. |d. Ex. MW Pezol dt al so
testified that he was not working at Little Apple on February 8,
the day that Plaintiff was arrested. 1d. Ex. LLL. Plaintiff has
of fered no evidence to contradict this testinony.

Second, Plaintiff herself testified that she had no
information or evidence to suggest that Schoeneberger and Pezol dt
agreed to have her arrested, either because she was an Afri can-
Anmerican or otherw se. (Pezoldt Mot. for Summ J. Ex. OQOQ.)

Mor eover, she acknow edges that had she appeared for
fingerprinting on February 7, 2000, Schoeneberger would not have
appeared at her house the next day. 1d. Because no reasonabl e
jury presented with this evidence could find that a conspiracy
notivated by racial aninus existed between these defendants,

summary judgnent will be entered in favor of all defendants on
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Count Il of Plaintiff's Conplaint.®

B. Count Il1l: False Inprisonnent Against Pezoldt and Little
Appl e
Count Ill of Plaintiff’s conplaint asserts a cause of action

under Pennsyl vania conmon | aw for false inprisonment. The court
may exercise jurisdiction over this claimpursuant to 28 U. S.C. §
1367(a), which provides for supplenmental jurisdiction over state
| aw causes of action that are so related to Plaintiff’'s federa
causes of action that they formpart of the same case or
controversy. However, because the court will enter summary
judgnment on Plaintiff’s federal clains, it declines to exercise
jurisdiction over this state law claim See 28 U.S.C. 8§
1367(c)(3) (providing that court nmay decline jurisdiction where
it has dism ssed all clainms over which it had origina
jurisdiction). Accordingly, the court will dismss Count |1l of
Plaintiff’s Conplaint without prejudice, allowing Plaintiff to
transfer the matter to the appropriate state court. See 42 Pa.
Cons. Stat. Ann. 8 5103 (permtting transfer to state court where
federal court has dism ssed matter for lack of jurisdiction);

El ectronic Lab Supply Co. v. Cullen, 782 F. Supp. 1016, 1021

(E.D. Pa. 1991) (noting that state clains should be dismssed if

federal clains are resolved before trial and pernmitting

6 To the extent that Plaintiff’s Conplaint can be read to
al l ege a conspiracy between Pezoldt and Little Apple or
Schoeneberger and Little Apple, sunmary judgnent is also
appropriate. “A corporation and its agents acting on its behalf
or enployees in the performance of their corporate functions
cannot conspire.” Jones v. Arbor, Inc., 820 F. Supp. 205, 208
(E.D. Pa. 1993) (citation omtted).
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plaintiffs to utilize § 5103).
C. Third-Party Defendants

The Third-Party Conpl aint of Pezoldt and Little Apple
al l eges that Yanders and Eye in the Sky are |liable to Pezol dt and
Little Apple for any recovery against themby Plaintiff. No
cross-clains or additional clains have been fil ed against these
third-party defendants. Thus, Plaintiff cannot recover directly

agai nst Yanders and Eye in the Sky. In re One Meridian Pl aza

Fire Litig., 820 F. Supp. 1492, 1496 (E.D. Pa. 1993)(stating that

“la] third-party conplaint may not set forth a claimthat the
third party defendant is directly liable to the original
plaintiff; it islimted to clains of secondary or derivative
[iability”). Their potential liability is solely to Pezoldt or
Little Apple. Because summary judgnment will be entered in favor
of Pezoldt and Little Apple on Count Il of Plaintiff’s Conplaint,
Yanders and Eye in the Sky are also entitled to sunmary judgnent
on any clains by Pezoldt and Little Apple related to Count Il of
Plaintiff's Conplaint.” To the extent that the Third-Party
Conpl ai nt seeks to hold Yanders and Eye in the Sky liable for any
recovery agai nst Pezoldt and Little Apple on Plaintiff’'s state

| aw claimof false inprisonnent, it will also be dismssed

Wi t hout prejudice, allowi ng Pezoldt and Little Apple to transfer

! Plaintiff agrees with Yanders and Eye in the Sky that
“there is no third-party action on Plaintiff’'s conspiracy clainf
because there is no evidence connecting themto the all eged
conspiracy. (Pl.’s Br. in OCpp’'n to Defs. Yanders’ and Eye in the
Sky’s Mot. for Summ J. at unnunbered p. 13.)
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the matter to the appropriate state court.

I'V.  CONCLUSI ON

For the reasons set forth above, summary judgnment w il be
entered in favor of Defendants on Counts | and Il of Plaintiff’s
Conpl aint and in favor of Third-Party Defendants on any cl ains
agai nst them by defendants Little Apple and Pezol dt arising out
of Count Il of Plaintiff's Conplaint. Count IIl of Plaintiff’s
Conplaint will be dism ssed without prejudice, and the Third-
Party Conplaint, to the extent that it asserts causes of action
related to Count |1l of Plaintiff’s Conplaint, will also be
di sm ssed w t hout prejudice.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROSA McNEI L ) ClVIL ACTI ON
V.
DALE SCHOENEBERGER, et al . E NO. 00-1150
ORDER

AND NOW TO WT, this 30'" day of January, 2001, upon
consi deration of defendant Dal e Schoeneberger’s notion for
summary judgnent; defendants M chael J. Pezoldt’s and Little
Appl e Market’'s (“Little Apple”) notion for sunmary judgnent;
third-party defendants Tinothy C. Yanders’ and Eye in the Sky’s
notion for sunmary judgnent; plaintiff Rosa McNeil’s
(“Plaintiff”) oppositions thereto; and Third-Party Defendants’
Reply, IT IS ORDERED that the notions are GRANTED as fol | ows.

Summary judgnment is entered:

1. in favor of defendant Schoeneberger on Count | of
Plaintiff’s Conplaint;

2. in favor of defendants Pezoldt and Little Apple Market
on Count Il of Plaintiff’s Conplaint; and

3. in favor of third-party defendants Yanders and Eye in
the Sky to the extent that any claimin the Third-Party Conpl ai nt
arises out of Count Il of Plaintiff’s Conplaint.

IT IS FURTHER ORDERED that Count 111 of Plaintiff’s
Conplaint is DISM SSED W THOUT PREJUDI CE to transfer the natter
to the appropriate Pennsyl vania court pursuant to 42 Pa. Cons.
Stat. Ann. 8§ 5103.

IT IS FURTHER ORDERED that, to the extent that the Third-



Party Conpl aint seeks to hold Yanders and Eye in the Sky liable
for any recovery agai nst Pezoldt and Little Apple on Plaintiff’'s
state law claimof false inprisonnent, it is D SM SSED W THOUT
PREJUDI CE to transfer the matter to the appropriate Pennsylvani a

court pursuant to 42 Pa. Cons. Stat. Ann. 8§ 51083.

LOU S C. BECHTLE, J.



