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FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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and :
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Pl aintiffs,

V.

BROWN & ROOT BRAUN, | NC.
and
BROMWN & ROOT, | NC.
Def endant s
and Third Party :
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V.
MECHANI CAL CONSTRUCTI ON, | NC. ,
and DI AMOND STATE :
| NSURANCE CQO. ,

Third Party
Def endant s.

SUN COVPANY, | NC. : ClVIL ACTION
and :

SUN COVPANY, | NC. (R&M,
Pl ai ntiffs,

V.

H GHLANDS | NSURANCE COVPANY :
Def endant . : NO. 98-5817

MEMORANDUM

Newconer, S.J. January , 2001
Now pendi ng before the Court is what renmains of third
party defendants Di anond State Insurance Co.’s (“Dianond State”)

Motion for Sunmary Judgnment and third party plaintiffs Browmn &
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Root Braun, Inc. and Brown & Root, Inc.’s (“B&R’) Modtion for
Judgnent as a Matter of Law after this Court’s Decenber 8, 2000
opinion in the above captioned case. That opinion found that
B&R s cl ai ms against Dianond State were barred by the rel evant
statutes of limtation. That opinion further questioned whether
D anond State's clains for breach of contract and bad faith

agai nst Hi ghl ands | nsurance Conpany (“Hi ghlands”) were |ikew se
tinme barred, and the Order acconpanying that opinion required the
parties to submt additional briefs directed to that issue.
Consequently, the Court wll decide today whether Di anond State’s
clains are tine barred, and if they are not, will decide whether
D anond State may recover on its clains against H ghl ands.

| . BACKGROUND

At this late stage in the litigation, the parties are
intimately famliar with this case, and the Court will not
recount how this case originally arose.! However, because the
Court finds that Dianond State’s breach of contract claimis not
time barred, the Court will recite certain relevant facts.

On April 13, 2000, D anond State filed its answer to
B&R s Conpl ai nt whi ch contai ned crossclains and countercl ai ns
against third party defendant Hi ghlands. Those clains alleged a

breach of contract and bad faith clai magainst H ghl ands based

Further, the Court explained the origin of this case
inits Decenber 8, 2000 opinion.



upon Highlands failure to defend and i ndemmify Sun Conpany | nc.
(“Sun”) and Mechani cal Construction Inc. (“MI”) in the
underlying litigation described in the Decenber 8, 2000 opinion,
and that because of Hi ghlands’ failure, D anond State incurred
def ense and i ndemnification costs that Hi ghlands shoul d have
shoul der ed.

As this Court further stated in its Decenber 8, 2000
opi nion, to determ ne whether D anond State may recover on its
breach of contract claim the Court nust deci de whether the
Dianond State policy issued to MCI and the Hi ghl ands policy
issued to B&R are “at the sanme |evel,” or whether the D anond
State policy nust be inplicated before the Hi ghlands policy. |If
the Di anond State policy nust be inplicated before the H ghl ands
policy, Dianond State cannot recover on its breach of contract
claim

Wth the issue framed, the Court now recites the
rel evant contractual provisions that give rise to Dianond State’s
claimand B&R s opposition to that claim

A. The Contract Between B&R and Sun

B&R and Sun entered into a contract (the “General
Contract”) which outlined B&R s liability to Sun for the Marcus
Hook project, and B&R' s duty to insure Sun:

Section 6.1 - Liability Indemity

Contractor [B&R] agrees to defend and i ndemify
Owmner [Sun], its parent, subsidiaries and
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affiliates, as well as the enpl oyees and agents of
Owner, its officers, invitees, partners and their
respective partners, parents, parent-affiliated
conpani es, assi gnees, and successors in interest,
fromand against any and all clains, liabilities,
expenses (including reasonable attorney’ s fees),

| osses, damages, denmands, fines and causes of
actions for property danage...and personal injury
to the extent caused by or arising out of the
negligent acts or om ssions of Contractor, its
subcontractors, agents, servants or enpl oyees,
whet her or not such actions om ssions occurred
jointly or concurrently with the negligence of the
Owmner, its parent, subsidiaries or affiliates or
other third parties...

Section 7.2 - Conprehensive Bodily Injury and
Property Damage Liability | nsurance

...Such insurance shall, subject to policy terns
and conditions and only to the extent necessary to
provi de coverage under Contractor’s insurance for
the liability assumed by Contractor under Article
VI Indemification:...(b) be primary to any

i nsurance Omer has in effect...

Based upon the General Contract, D anond State argues
that the Hi ghlands’ policy is subordinated to any insurance
avai l able to Sun. Because Hi ghlands’ policy is subordi nated,

D anond State further argues H ghl ands, and not D anond State,
shoul d have defended Sun.

B. The Subcontract Between B&R and M

B&R in turn entered into a contract (the “subcontract”)
wth MCI which outlined MCl’s liability to B&R for the Marcus
Hook project, and MCI's duty to provide insurance to B&R

Section 5

Subcontractor [MCl] agrees to defend and i ndemify
General Contractor [B&R and Omer [Sun]...from
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and against any and all clains, liabilities,
expenses (including reasonable attorney’ s fees),

| osses damages, demands, fines and causes of
action caused by or arising out of [MJ’s] or its
| ower tier subcontractor’s actual or alleged acts
or omi ssions of the actual or alleged acts or

om ssions of [MCl’s] or its lower tier
subcontractor’s agents, servants or enpl oyees...

Section 5.2.1 - 5.2. 4

5.2.1 Wthout in any way limting [ M’ s]
liability hereunder [MCI] shall maintain the
follow ng insurance in formand with underwiters
satisfactory to [ B&R].

5.2. 1.3 Conprehensive or Commercial GCeneral
Liability (Bodily Injury and Property
Damage) ... The limt of the liability for such

i nsurance shall not be |ess than $1, 000, 000 per
occurrence for Bodily Injury and $1, 000, 000 per
occurrence for Property Danmge. 2

5.2.2 The above insurances shall be on an
occurrence basis and shall include a requirenent
that the insurer provide General Contractor wth
30 days’ witten notice prior to the effective
date of any cancellation or material change of the
i nsurance. ... The insurance specified in 5.2.1. 2,
5.2.1.3, 5.2.1.4, and 5.2.1.5 above shall:...

(ii) provide that said insurance is primary
coverage wth respect to Subcontractor’s
oper ati ons hereunder.

5.2.3 The liability insurance coverages furnished
by Subcontractor pursuant to 5.2.1 shall nane the
CGeneral Contractor, the Owmer, the General
Contractor’s other subcontractors, and all of
their affiliates as Additional |nsureds...

5.2.4 General Contractor shall, or shall have
ot hers nane Subcontractor as an Additional |nsured
on liability insurance policies in the anmounts and

2This clause was | ater anended to say “the limt of
l[iability for such insurance shall not be | ess that $5, 000, 000.
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Wi th coverage equivalent to liability insurances
requi red of Subcontractor in 5.2.1 insuring
Subcontractor and it lower-tier subcontractors and
their respective affiliates...

Additionally, section 5 of the subcontract was anended
by an attachnment as foll ows:

Subcontractor agrees to defend and i ndemify
Ceneral Contractor and Omer, their parent,
subsidiaries and affiliates, as well as the

enpl oyees and agents of CGeneral Contractor and
Owner, their officers, invitees, partners and
their respective partners, parents, parents-
affiliated conpani es, assigns and successors in
interest...to the extent caused by or arising out
of the negligent acts or om ssions of
Subcontractor, its subcontractors, agents,
servants or enpl oyees, whether or not such actions
or om ssions occur jointly or concurrently with

t he negligence of the General Contractor and/or
Oaner . .

Based upon the subcontract, B&R clains that the
subcontract unanbi guously nmade D anond State’s policy the first
i nplicated because Dianond State’'s policy is “primary coverage
Wth respect to [MCl’'s] operations”.

C. The Di anond State | nsurance Policy |ssued to M

Di anond State insured MCI pursuant to an insurance
policy effective fromJuly 1, 1993 until July 1, 1994 (the
“Dianond State policy”). Wen discussing additional insureds,
that policy contained the foll ow ng provision:

16. It is understood and agreed that where required by
contract, bid or work order, Additional |nsureds
and/ or Waiver of Rights of Subrogation are
automatically included hereunder, but only wth

respect to acts or onmi ssions of Named Assured
[MCI] in connection with Naned Assured QOperations,
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Wth
any potenti al

foll ows:

subject to further to Notice C auses and/ or
Primary I nsurance C auses as may be required by
witten contract only.

respect to the availability of other insurance for

nsured, the D anond State Policy provides as

O her I nsurance: The Insurance afforded by this
policy is primary Insurance, except when stated to
apply in excess of or contingent upon the absence
of other Insurance. Wen this Insurance is
primary and the Assured has other |nsurance which
is stated to be applicable to the | oss on an
excess or contingent basis, the anount of the
Underwriter’s liability under this policy shal

not be reduced by the existence of such other

| nsur ance.

When both this insurance and other insurance
apply to the loss on the sane basis, whether
primary, excess or contingent, the Underwiter
shall not be liable under this policy for a
greater proportion of the loss then that stated in
t he applicable contributions bel ow

a) Contri bution by Equal Shares: [f al
such other valid and collectible
I nsurance provides Contribution by Equal
Shares, the Underwiter shall not be
liable for a greater proportion of such
| oss than woul d be payable if each
Assurer contributes an equal share until
the share of each Assurer equals the
| owest applicable limt of liability
under any one policy or the full anount
of the loss is paid, and with respect to
any anount of |oss not so paid the
remai ni ng Assurers then continue to
contri bute equal shares of the remaining
amount of the loss until each Assurer
has paid its limts in full or the full
amount of the loss is paid.

b) Contribution by Limts: If any such

ot her insurance does not provide for
Contri bution by Equal Shares, the

v



Underwiter shall not be liable for a

greater proportion of such |oss than the

applicable limt of liability under this

policy for such |oss bears to the total

applicable limts of all valid and

col l ectible insurance agai nst such | oss.

Based upon the Dianond State policy, D anond State

clainms that additional insureds were only afforded coverage “to
the extent of the acts or omissions” of MCl, the named insured.
Thus, it argues that if additional insureds B&R and/or Sun
negligently caused the Marcus Hook expl osion, then Hi ghl ands and
not Di anond State had the duty to defend B&R and/or Sun. It
reasons that Dianond State only had an obligation under the
policy to defend and i ndemmify Sun and/or B&R for their vicarious

liability arising out of MClI's acts or om ssions.

D. The H ghl ands | nsurance Policy |Issued to B&R

As expl ai ned above, Hi ghl ands insured B&R pursuant to
an insurance policy (the “Highlands policy”) effective from
January 1, 1994 until January 1, 1995. Wth respect to other
i nsurance, the Hi ghlands policy provides:

4. O her I nsurance

| f other valid and collectible insurance is
available to the insured for a | oss we cover under

Coverages A or B of this Coverage Part, our
obligations are limted as foll ows:

a. Primary | nsurance
This insurance is prinmary except when b.
bel ow applies. |If this insurance is primary,

our obligations are not affected unless any
of the other insurance is also primary. Then
we will share with all that other insurance
by the nethod described in c. bel ow
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b. Excess | nsurance

This insurance is excess over any of the

ot her insurance, whether primry, excess,

contingent or in any other basis:

(1) This is Fire, Extended Coverage,
Builder’s Risk, Installation Ri sk or
simlar coverage for “your work”;

(2) This is Fire Insurance for prem ses
rented to you; or

(3) If the loss arises out of the
mai nt enance or use of aircraft, “autos”
or watercraft to the extent not subject
to Exclusion g. of Coverage A. ...

C. Met hod of Shari ng
If all other insurance permts contribution

by equal shares, we will follow this nethod
al so. Under this approach each insurer
contributes equal anmpunts until it has paid

its applicable Iimt of insurance or none of
the | oss remai ns, whi chever cones first.

| f any of the other insurance does not permt
contribution by equal shares, we wl|
contribute by limts. Under this nethod,
each insurer’s share is based on the ratio of
its applicable imt of insurance to the
total applicable limts of insurance of al

i nsurers.

Additionally, the H ghland' s policy contained the
foll ow ng endorsenent which becane effective on January 1, 1994.
A Addi tional | nsured Endorsenent

In the event that a contract executed by an
aut hori zed corporate officer of a naned insured
provi des that another party to the contract shal
be nanmed as an additional insured on liability
i nsurances of the naned insured, subject to the
coverages and |limts provided in the policy such
ot her parties shall be considered an additi onal
insured on this policy without further action but
only with the coverages and the m ni num anounts of
i nsurances required to be carried by the naned
i nsured under the contract and only for the
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[iabilities the naned insured assunes under the
contract. Except as provided above, a party may
be naned as an additional insured on this policy
only by endorsenent hereto. The duty to defend an
addi tional insured shall be limted to that
portion of defense costs which is directly
attributable to the defense of an insured cl aim

In light of the foregoing contractual provisions, the
Court now turns to a discussion of Dianond State’s Mdtion for
Summary Judgnent .

1. Dl SCUSSI ON

A Legal Standard

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" FeD.R QV.P
56(c) (1994). The party noving for summary judgnent has the

initial burden of showing the basis for its notion. See Cel otex

Corp. v. Catrett, 477 U. S. 317, 323 (1986). Once the novant

adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions
on file to show that there is a genuine issue for trial. See id.
at 324.

A genuine issue is one in which the evidence is such

that a reasonable jury could return a verdict for the nonnovi ng
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party. See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). Wien deciding a notion for summary judgnent, a court
must draw all reasonable inferences in the |ight nost favorable

to the non-novant. See Big Apple BMAN Inc. v. BMWof N Am,

Inc., 974 F.2d 1358, 1363 (3rd G r. 1992).

Moreover, a court may not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary | udgnent,
even if the quantity of the noving party's evidence far outwei ghs
that of its opponent. See id. Nonetheless, a party opposing
summary judgnent nust do nore than rest upon nere all egations,

general denials, or vague statenents. See Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3rd Gr. 1992).

B. Statute of Limtations

Before the Court discusses the nerits of D anond
State’s Motion for Summary Judgnent, the Court will first resolve
the statute of limtations issues. D anond State demanded that
B&R fulfill its contractual obligations and hel p defend Sun and
the other parties Dianond State ultimtely defended al one wthin
two weeks of the March 21, 1994 expl osion. However, D anond
State contends that its breach of contract claimis not barred by
the four year statute of limtations applicable to such clains?®

because D anond State filed a Wit of Summpns in the Court of

°Di anobnd State agrees, and this Court found in its
Decenber 8, 2000 opinion, that a four year statute of limtations
applies to breach of contract actions in Pennsyl vani a.
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Comon Pl eas on March 19, 1998,% and served that Wit upon B&R
the next day. Additionally, in the March 21, 2000 stipul ation
the parties filed in the Court of Comon Pl eas, B&R waived the
statute of limtations as a defense for the period of time from
the filing of the stipulation in state court until “the joinder
of the clains of Plaintiffs set forth in the Conplaint in the
Federal Court Actions.” (See March 21, 2000 stipul ation).

The law in Pennsylvania is clear that a wit of sunmons
properly issued within the applicable statute of |imtations
validly comences an action. See PA R Cv.P. §8 1007; Katz v.
Geig, 339 A 2d 115, 117 (Pa. Super. C. 1975). Here, D anond
State’s breach of contract claimis not tinme barred because it
filed and served its Wit of Summons within the four year statute
of limtations, and when the parties dism ssed the state court
action, B&R agreed to waive the statute of limtations as a
defense until Dianond State’'s state court clains were joined in
this case.

Wiile the statute of limtations does not bar D anond
State’'s breach of contract clains, D anond State’s bad faith

clains are tine barred. As D anond State argued in its effort to

“As the Court explained in its Decenber 8, 2000
Opinion, Dianond State filed an action in the Phil adel phia Court
of Conmon Pleas in 1998 asserting clains against B&R that are
simlar to the ones D anond State all eges now. However, the
action was voluntarily dismssed by stipulation of the parties on
March 21, 2000.
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dism ss B&R' s clains, and as the Court held in its Decenber 8,
2000 opinion, a two year statute of limtations applies to bad
faith clains. Because D anond State filed and served its Wit of
Summons nearly four years after it first denmanded coverage from
B&R, its bad faith clains were not made within two years and are
time barred.® Accordingly, D anond State's only remaining claim
in this action is for breach of contract.

C. Di anobnd State’'s Breach of Contract Claim

Di anond State’s breach of contract clai magainst Hi ghlands
i s based upon Highlands’ failure to defend the parties D anond
State defended in the underlying litigation described in the
Decenber 8, 2000 opinion, and that because of Hi ghlands failure,
D anond State incurred defense and indemification costs that
Hi ghl ands shoul d have shoul der ed.

B&R mai ntains that the subcontract unanbi guously
subordi nated D anond State’s policy to any ot her insurance
policies available to Sun, MCl and B&R It is well settled that
when interpreting a contract, the Pennsylvania courts |ook to the
words of the agreenent to determ ne the parties’ intent. See,

e.qg., Steuart v. MChesney, 444 A 2d 659, 661 (Pa. 1982). To

make this determ nation, the court |ooks to what the parties have

°Di anond St ate concedes this point because it failed to
address the bad faith statute of limtations issue inits
Suppl emrental Brief filed in accordance with this Court’s Decenber
8, 2000 opinion and acconmpanying Order. Consequently, there is
no question that its bad faith clains are tine barred.
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clearly expressed, as the |aw does not assune that the |anguage

of the contract was chosen carelessly. See Meeting House Lane,

Ltd. v. Melso, 628 A 2d 854, 857 (Pa. Super. Ct. 1993).

Furt hernore, when defining the objective intent of the parties, a
court nust examne the entire agreenent because a witing is

interpreted as a whole. See Atlantic Richfield Co. v.. Razumc,

390 A 2d 736, 739 (Pa. 1978); see also Wllians v. Metzler, 132

F.3d 937, 947 (3rd Cr. 1997).
Only where the witing is anbi guous may a fact finder
examne all the relevant extrinsic evidence to determ ne the

parties’ nmutual intent. See Allegheny Int’l, Inc. v. Allegheny

Ludlum Steel Corp., 40 F.3d 1416, 1424 (3rd G r. 1994).

Therefore, as a prelimnary matter, courts nust “‘determn[e] as
a matter of |aw which category witten contract terns fal

i nto—el ear or anbiguous.’” Id. (citation omtted). Because
Pennsyl vani a | aw presunes that the witing conveys the parties’
intent, a contract is anbiguous “if, and only if, it is
reasonably or fairly susceptible of different constructions and
i s capabl e of being understood in nore senses than one and is
obscure in neaning through indefiniteness of expression or has a
doubl e neaning. A contract is not anbiguous if the court can
determ ne its neaning w thout any guide other than a know edge of
the sinple facts on which, fromthe nature of the |anguage in

general, its meani ng depends; and a contract is not rendered
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anbi guous by the nere fact that the parties do not agree on the

proper construction.” Duquesne Light Co. v. Westinghouse Elec.

Corp., 66 F.3d 604, 614 (3rd Gir. 1995) (citing Sanuel Rappapor t

Fam |y Partnership v. Meridian Bank, 657 A 2d 17, 22 (Pa. Super.

Ct. 1995).

Whet her the subcontract required D anond State’s policy
to be inplicated before any of B&R s insurance depends upon the
Court’s interpretation of section 5.2.2(ii) of the subcontract
whi ch provides that MCl's insurance: “...is primary coverage wth
respect to Subcontractor’s operations hereunder.” According to
B&R, Di anond State’s policy was properly inplicated before
Hi ghl ands’ policy because it was “primary,” and because of the
contractual schene between Sun, B&R and MCI. Dianond State
counters by asserting that the quoted | anguage above does not
subordi nate Di anond State’s policy to any other policy, but
rat her provides that the insurance coverage MCl procures to
insure itself would be primary insurance coverage. D anond State
further suggests that at the very least, the subcontract is
anbi guous and shoul d be construed agai nst B&R as B&R drafted the
agr eenent .

The Court finds that the subcontract is clear, and that
B&R' s interpretation of the subcontract is the only |ogical one,
especially in light of section 5.1. of the subcontract. Wthout

a doubt, section 5.1 of the subcontract requires MCl to defend
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and i ndemi fy B&R and Sun. Thus, read in context, D anond
State’s interpretation of section 5.2.2(ii) makes little sense;
B&R had no interest in ensuring that the insurance coverage M
procured to insure itself would be primary insurance coverage.
B&R s interest in requiring MCI to carry insurance was to ensure
that MCl provided coverage to B&R, and coverage to Sun so that
B&R woul d not have to insure Sun pursuant to the Ceneral
Contract. Accordingly, based upon the entire subcontract, the
i ntended effect of section 5.2.2(ii) was to subordinate MCl's
i nsurance to B&R and Sun’s insurance.®

However, in litigation involving this very case, this
Court previously concluded that a contract between an insured and
the additional insured, where the insurance conpany is not a
party, cannot expand the duties of the insurance conpany. See

Sun Co. Inc. v. Brown & Root Braun, Inc., NO CV. A 98-6504,

ClV. A 98-5817, 1999 W 681694 (E.D.Pa. Sep 02, 1999); see also

Transport. Indem Co. v. Hone Indem Co., 535 F.2d 232, 238 (3rd

Cr. 1976). Consequently, while the subcontract nmay define the
i nt ended subordi nated status of MClI’'s insurer, that subcontract

cannot expand the duties of D anond State under the policy

®The Court’s concl usion here further addresses D anond
State’s argunent that the General Contract subordinated
H ghl ands’ policy to any insurance available to Sun. D anond
State’s argunent ignores the order in which insurance is
i nplicated pursuant to the subcontract, and is therefore
unper suasi ve.
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D anond State provided to MCI because Dianond State was not a
party to the subcontract.

Under provision 16 of the D anond State policy, D anond
State insured Sun and B&R, “but only with respect to acts or
om ssions of Named Assured [MCI] in connection with Named Assured
Qperations “to the extent of the acts or om ssions” of MCl, the
named i nsured. Based upon provision 16, Dianond State argues it
only had an obligation under that policy to defend and i ndemify
Sun and/or B&R for their vicarious liability arising out of MCl’'s
acts or om ssions.

| n Harbor | nsurance Conmpany v. Lewis, the United States

District Court for the Western District of Pennsylvania construed

an insurance policy simlar to the one at bar. See Harbor

| nsurance Conpany v. Lewis, 562 F. Supp. 800 (WD.Pa. 1983). In

that case, the Gty of Philadelphia clained that it was an
“addi tional insured” pursuant to an insurance policy issued by
Har bor | nsurance Co. to Reading Co. The endorsenent in that case
st at ed:
It is agreed that the insurance afforded by this policy
shal |l apply to the follow ng additional insureds but
only to the extent of liability resulting from
occurrences arising out of negligence of Reading
Conpany and/or its wholly owned subsi diari es:
City of Phil adel phia
Id. at 802. Based upon the foregoing |anguage, the Court rul ed

that the Gty of Philadel phia was only afforded coverage to the
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extent the Cty was vicariously liable for the conduct of
Reading. See id. at 805. The Court reasoned that the
endor senent was not intended to enconpass the active negligence
of the City of Philadel phia that may have been concurrent with
that of Reading, the naned insured. See id.

In this case, provision 16 is even clearer than the

endor senent in Harbor | nsurance Conmpany. Pr ovi sion 16

specifically limts coverage to an additional insured only with
respect to the acts or om ssions of MCl. Thus, provision 16, by
its plain and unanbi guous ternms, only affords coverage to B&R
and/or Sun for the vicarious liability that they nmay have had for
MCl*s acts or om ssions causing the Marcus Hook Refinery
expl osi on.

Because the subcontract does not nodify the D anond
State policy, the D anond State policy was not available to B&R
or Sun except for their vicarious liability for MCl’'s acts or
om ssions. Wile the subcontract nay have obligated Ml to
provi de Sun and B&R an unqualified defense, Di anond State was not
a party to that contract, and was not bound by it.

However, despite this conclusion, the Court nust
further consider the effect of the General Contract upon D anond
State’s breach of contract claim Earlier, in this sane
l[itigation, the Court decided that under the General Contract,

B&R was only “required to obtain insurance coverage to the extent
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necessary to satisfy the indemity it assuned in Section 6.1 of
the Contract, which has already been determned to be for B&R' s

proportionate share of negligence. Sun Co. Inc. v. Brown & Root

Braun, Inc., NO CV. A 98-6504, CV. A 98-5817, 1999 W. 681694

(E.D. Pa. Sep 02, 1999) (construing the General Contract at issue
inthis case). |In that opinion, this Court concluded that B&R
was not obligated to defend or indemify Sun for Sun’s own
negligence. In light of the Court’s previous holding in this
case, Highlands, B&R s insurer, had no obligation to provide Sun
a defense for Sun’s own negligence. Thus, Hi ghlands has no
obligation to indemify Di anond State for the noney D anond State
paid Sun for Sun’s own negligence.’

Therefore, the Court will deny D anond State’s Mtion
for Summary Judgnent and dism ss this action.

An appropriate Order will foll ow

Cl arence C. Newconer, S.J.

"Whi | e Hi ghl ands had an obligation to i ndemify D anond
State for any contribution D anond State made to B&R s def ense
for B&R s own negligence, it does not appear that D anond State
tendered such a defense to B&R  Shoul d that not be the case, the
Court will of course entertain an appropriate notion for
reconsi der ati on.
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